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Notes on Usil al-Figh

(1)
Introduction

It is important when studying a branch of knowledge for the first time to have in
mind an overall perception of major issues including its definition, importance,

origin and development, and major themes.
Definition:

Usial al-Figh is a unique product of Islamic thought. It is one of the sciences designed
and created by the genius Muslim mind and has left its impact on the legal and

jurisprudential thought of other nations that came in contact with the Muslim world.

Usil al-figh is a term that consists of two words. Usi! is the plural form of asl which
denotes a variety of meanings including root, foundation, rule, basis, and principle.
A common meaning these meanings have is that they stand for something upon

which something else is based, built or established.

The word figh is the infinitive form of the verb fagiha in the past form and yafgahu
in the present form. It denotes subtle understanding as used in the Quranic verse that
reads, “Gias & seddy (5 90 Y 0 5dll oY 5¢1 Lad What is with these people that they can hardly
understand any discourse?” [4:78] and in the prophetic hadith ¢ 48 ) & 43 4alll 3 e
¢l & The one for whom Allah intends good is given subtle understanding in the
religion”. The word fagih stands for the one who practices and is well-versed in figh

or rather the one who has figh as an aptitude.

In fact, the word figh was used in the beginning for knowledge of the shari‘ah in

general including its diverse aspects of belief, ethics, transactions, acts of worship,



etc. The term developed later on as different branches of the shari ah acquired their
specific nomenclature and has been confined to the knowledge of practical shari ah
rulings acquired from the detailed evidences. The terms of this definition exclude

rational, conventional and experimental rules as well as belief and ethical ones.

So the fagih is concerned with examining “detailed evidences” looking for shari ah
rulings. When looking for the rules regarding unmarriageable women, for example,
he examines the Quranic verse that reads, “Forbidden to you [in marriage, as well,]
are your mothers, and your daughters, and your sisters, and your paternal aunts, and
your maternal aunts, and the daughters of a brother, and the daughters of a sister ...”

[4:23] contemplating on its explicit and implicit significances.

Now, it has become easy to understand the term usal/ al-figh. It simply means the
rules, principles and foundations that underlie the process of comprehending
shari‘ah texts and extracting rulings therefrom. It provides linguistic and rational
tools and techniques that are necessary to ensure a sound understanding and
interpretation of the texts. For example, one rule dictates that a command in an
Imperative mood basically denotes a binding obligation. Thus, the fagih applies this
rule to relevant imperatives in the texts of the Quran and the Sunnah as in the Quranic
verse “O you who believe! Fulfill all contracts™ [5:1] Still in the presence of certain
circumstantial evidences the imperative may denote only giving a permission as in
the Quranic verse that reads ) s3Uaald S3ills 13 sBut when you lawfully end [the state

of pilgrim sanctity], then you may [resume] hunting game.” [5:2]

Unlike figh, usa/ al-figh is concerned with the holistic rules that help the faqik
deduce and extract rulings and to approach shari‘ah evidences from an overall

perspective. For example, the Sunnah, in usil al-figh, is studied as the second major



source of shari ah rulings and thus discussions are held concerning its authority,

classifications, how to verify the authenticity of a prophetic narration, etc.
Why do we study usil al-figh?

The rules, principles and techniques studied in this science are necessary and
indispensible for the seekers of shari’ah knowledge. In fact, the areas of study in
usu/ al-figh intersect with nearly all other branches of shari ah knowledge and thus
mastering this science facilities research in all these areas. Usil al-figh is
indispensible for the preparation of qualified muftis (jurisconsults) who shoulder a
great responsibility in giving legal advice to Muslims. In addition, the practice of

ijtihad, to which the ummah is in a dire need, heavily rely on mastering usi/ al-figh

Usial al-figh is as necessary for figh as logic for philosophy and grammar for speech.

A discipline of knowledge provides criteria, rules and methodology for another.
The rise and development of Usil al-figh

During his lifetime, Prophet Muhammad (peace be upon him) was the ultimate
reference for his Companions. After his demise the sakabah (his Companions) had
to face the challenges of their time and thus started to practice ijtihad. They enjoyed
the privilege of being native Arabs who received the Quran, knew the reasons and
circumstances of legislation, studied the shari’ah under the direct guidance of the
Messenger of Allah, and conceived the spirit and objectives of the shari ah from his
practical application. Thus they practiced ijtihad to the best of their abilities
employing linguistic techniques as well as legal and jurisprudential rules they
learned from the Quran and the Prophetic traditions. For example, with regard to the
“iddah (waiting period) of a pregnant widow, we read two seemingly different
Quranic injunctions. In one verse we read, (i ) sil 05y oSia (y 585 (pAll 5

| yie 5 el day )i ety As for those among you who die and leave wives [behind,



your widows] shall keep themselves in wait for four months and ten [days].” [2:234]
In another verse we read, “Oeles Gy O Gelal JlaaWl <Y i 5 As for those who are
pregnant, their stated term is whenever they deliver what they carry.” [65:4] Now,
should a pregnant widow observe four months and ten days or her waiting period
ends once she delivers her baby? This gave rise to differences of opinion even among
the Companions of the Prophet. Some of them viewed that she should observe the
longest period in her case while others maintained that the verse in surat al-Talag
was revealed after the verse in surat al-Bagarah and thus overrules its signification.
Both opinions are based on jurisprudential approaches and methodology. Thus, the
rules and methodology of deduction and interpretation were already in practice. The
sahabah passed their knowledge and methodology to the second generation, known
as the tabiin, who also practiced ijtihad and employed the same techniques.
Students of knowledge started to record and write down scholars’ justifications and
reasons for their opinions and interpretations. Scholars started to draw attention to
some linguistic and jurisprudential maxims and principles and gradually the rules of

jurisprudence began to take shape.

Some Hanifite scholars claimed that Imam Abu Yusuf, the famous disciple of Imam
Abu Hanifah, left some writings on usil/ al-figh. But this claim cannot be verified
since it lacks historical evidence. The Imamites also claimed that Imam Abu Ja far
and his son Muhammad dictated some jurisprudential rules to their disciples. Still
this claim is similar to the previous one. Therefore, it is historically known that the
first to write exclusively on the principles of jurisprudence was Imam al-Shafi’i in
his masterpiece al-Risalah, though he also discussed issues related to usil/ al-figh in
his other books and treatises. His main intention was to defend the shari ah against
deviant interpretations by providing proper criteria and methodology for which he

convincingly argued and laid strong foundations.



Al-Risalah gained favor with Muslim jurists and scholars who showed their interest
in it at a variety of levels. Then writings on usil al-figh started to develop;
particularly after Greek logic has found its way to Islamic thought. A class of Muslim
theologians, known the mutakallimiin, adopted a more theoretical approach focusing
on the provision of abstract rules and principles without much attention to the
existing practical applications and examples. Legal examples were used only for
clarification, according to this approach. This rational perspective went to extreme
when theological issues and even philosophical questions found their way to usili

discussions and writings.

On the other hand, there was another approach, assumed mainly by the Hanifites,
who focused more on the deduction of rules from the practical examples and legal
opinions adopted by their legal school. The principles and rules here were concluded
by surveying legal opinions through the process of istigra’ (inductive reasoning) as
opposed to the mutakallimiun methodology that provided rules and criteria to judge

legal opinions accordingly.

Since both approaches have significance in the formation of jurisprudential
scholarship, a third approach has been adopted by late usi/i authorship combining
and harmonizing the privileges of both methodologies. Many of the late usli

writings of different legal schools have preferred this approach.
Famous us/i books based on the mutakallimin approach:
-Al-Burhan fi Usal al-Figh, by al-Juwaynit

-Al-Mustasfa by al-Ghazali

-Al-1hkam fi Usil al-Ahkam by al-Amidt

-Al-Mahsil by al-Razi



Famous us/i books based on the Hanifites approach:
-Al-Fusil fi al-Usal by al-Jassas
-Tagwim al-Adillah by al-Dabusi
-Kashf al-4srar by al-Bukhari
Famous usz/i books based on the third approach:
-Badi” al-Nizam by al-Sa'ati
-Jam” al-Jawami" by al-Subki
-Al-Tahrir, by 1bn al-Humam

A unique methodology was followed by Imam al-Shatibi who brilliantly discussed
usali issues from the perspective of magasid al-shari’ah (shari’ah objectives).
Nevertheless, this approach did not receive much attention until recent times when

discussions on maqasid al-shari"ah resurfaced and gained momentum.
Major Areas of Discussion in usal al-figh

Ghazali skillfully gathered the scattered branches of the science of usal al-figh
under four major subjects that constitute the four aqgrab (poles/corners) of this
science. He borrowed the metaphor of the harvesting process to the process of

extracting shart ‘ah rulings from their prescribed sources.

As the ultimate goal is to know how to extract shart ‘ah rulings from their sources,
it becomes necessary to examine the nature of these rulings, the evidences, or
sources, from which these rulings are to be extracted, the techniques of such
deduction and extraction, and lastly the qualifications required in the person who

should undertake the process of extraction. Metaphorically, the ruling is the fruit



(thamarah), the evidences are the sources of fruition (muthmir), the methods to
approach evidences to extract rulings are the techniques of harvesting (ruruq al-
istithmar), and the mujtahid (the practitioner of ijtihad) is the harvester

(mustathmir).



(2)
Al-Hukm al-Shart (Shart ah Ruling)

Technically, al-hAukum al-Shar 't refers to the Lawgiver’s address as related to the
conduct of the mukallaf (legally responsible person) which consists of a demand, an
option or an enactment. The Lawgiver in Islamic context refers to Allah, Exalted be
He, for lawgiving is one of His exclusive rights as well be discussed later. The divine
address or communication has reached human beings through His Prophet
Muhammad (peace be upon him) in the form of revelation that manifested itself in
the Quran and the Sunnah. As will be clarified later, all other evidential sources of
shari ah rulings ultimately refer to divine revelation and serve as indicatives of the
divine intent. Moreover, the divine communication under discussion is concerned
with the conduct of the mukallaf which excludes belief and ethical issues as well as

the narratives of the nations of old.

A “demand (or iqtida) ™ in the definition refers to the dos and don’ts; that is, what
to be done and what to be avoided. An “option, Or takhiir” gives room and liberty
for the mukallaf to do or not to do. The Aukm in this case is called mubah. An
“enactment (or wad")” is a different category that refers to Lawgiver’s enactment of
something to serve as a sabab (cause) or a sharz (condition) of obtaining something

else or as a mani" (hindrance) against obtaining it.

Examples of a demand to do include the Quranic verses “sialls | s 5l sial (3l Lil L O
you who believe! Fulfill all contracts” [5:1], and  Jal (I G atinhai 13 1 gial cpal Ll 4y
o 528 e O you who believe! When you contract a loan between each other for a
stated term, then write it down.” [2:282] Examples of a demand to avoid include the
Quranic verses “Ljl 15,8 ¥y And you shall not ever approach illicit sexual
intercourse” [17:32] and “Gadb ¥ alll a s Al il ) 185 Y 3 And you shall not ever Kill



any [human] soul that Allah has prohibited, except by what is [lawful and] right”
[17:33]

Sometimes the imperative mood indicates ibahah (permissibility) as in the Quranic
verse that reads, “wa_¥) & )55l 3uall Cuuzd 136 But when the Prayer is concluded,
then [you may freely] spread throughout the land and seek out the bounty of
Allah”[62:10] This thus is a valid example for takhiir.

Zina (fornication) is sabab for the application of its hadd (prescribed penalty) as
enacted in the Quranic verse that reads “3ala 4ile Lagia aa) 5 JS ) 5alals 3 3l 540 30 As to
she who fornicates and he who fornicates, whip each one of them a hundred lashes”
[24:2] and so is the theft crime for its prescribe penalty. Wudi’ (ritual ablution) is a
sharz (condition) for the validity of the Prayer as indicated by the Quranic verse that
reads “...oS sa 5 | slueld s3lall L) aiad 13) ) 5ial ) Ll O you who believe! When you
rise for the Prayer, wash your faces...” [5:6] Homicide is an example of hindrances
enacted by the Shari‘ah as it hinders the murderer from inheriting the person he/she

killed as the Messenger of Allah said, “The murderer shall not inherit”.

Hukm shar'i is divided into the two main varieties of al-zukm al-taklifr (defining
law) and al-zukm al-wad 7 (declaratory law). The former consists of a demand or an
option, whereas the latter consists of an enactment only. "Defining Law' is a fitting
description of al-AZukm al-taklifz, as it mainly defines the extent of man's liberty of
action. Al-hukm al-wad 7 is translated as 'declaratory law', since this type of Aukm
mainly declares the legal relationship between the cause (sabab) and its effect

(musabbab) or between the condition (sharf) and its object (mashriiz).

Hukm taklifi falls within the capability of the mukallaf since one is demanded to
comply with it. On the other hand, Aukm wad 7 can be something within one’s

capacity such as fornication and theft as causes for their prescribed penalties; and
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can also be something beyond human ability such as the apparent movement of the
sun that determines the times of daily prayers and the appearance of the crescent as

a cause for fasting Ramadan.

Hukm talkifi is divided into five categories: If the demand to do something is definite
with emphasis on doing it or with a warning against neglecting it, this is called wajib
(obligatory); otherwise, it is called mandib (recommendable). On the other hand, if
the demand not to do something is definite with emphasis on not doing it or with a
warning against doing it, this is called haram (prohibited); otherwise, it is makrih
(undesirable). If something is declared permissible or a permission is given to do

something, this is called mubah (permissible).

Obviously, a demand to do something necessitates bringing it into existence,

whereas a demand not to do it necessitates keeping it nonexistent.
Now, we discuss these categories in detail:

Wajib refers to what the Lawgiver has demanded the mukallaf to do in such a definite
and emphatic manner that entails reward for compliance and punishment for
noncompliance. This is known from the language used to express such a demand.
Imperative forms are direct expressions of a command. Threatening of punishment,
in this world and/or in the hereafter, for neglecting the demand also indicates its

obligatoriness.

According to the majority of scholars, the two terms wajib and fard denote the same
legal meaning and can be used interchangeably. The Hanifites, however, distinguish
between the two terms based on the decisiveness of the underlying evidence. If the
command is established by a qas 7 (definitely indicative) expression in the Quran or
the mutawatir Sunnah, they call it fard; but if established by a zanni (speculatively

indicative) evidence, they call it wajib. The Hanifites also maintain that the
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punishment for neglecting wajib is lesser than for neglecting fard. Moreover,
denying fard takes the person out of the fold of Islam, whereas denying wajib,

though a grave sin, does not have such a serious consequence.
Wajib can be classified based on different considerations.

If wajib must be observed within a specified time-limit, it is called wajib mugayyad.
Obligatory daily Prayers and fasting in Ramadan are examples of this type.
However, if wajib is free from such a limitation, it is wajib mutlaq. Paying kaffarah

(an expiation), for example, can be done anytime during one’s life.

If wajib mugayyad is done within the prescribed time-limit, this is called ada’
(prompt performance). If, however, it is done after the lapse of the prescribed time,
this is called qada’ (belated performance); whereas if it is done for a second time

within the prescribed time, this is called i ‘adah (repetition).

Wajib can also be divided into wajib muhaddad (quantified wajib) and wajib ghayr
mujiaddad (unquantified wajib) depending on whether a certain quantity has been
prescribed by the Lawgiver for its fulfillment. Thus, zakah, salah and hadd penalties
are examples of waib muhaddad, whereas the length of standing, bowing and
prostration, mahr (dower) and obligatory nafagah (spending) are examples for the
latter. As a result, the quantitative aspect of wajib ghayr muhaddad is flexible and
left to human discretion to determine based on different factors, traditions,

circumstances, etc.

As a consequence, if the quantified wajib is not discharged as determined, it
constitutes a liability on the person (dhimmah) of the individual, as in the case of
unpaid zakah or an unpaid debt. On the other hand, failure to discharge a wajib ghayr

mukaddad does not result in a personal liability.
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Moreover, wajib is also divided into wajib “ayni (personal obligation) and wajib
kifa't (collective obligation). The former refers to obligations to be discharged by
every individual per se and cannot be fulfilled on his behalf, such as salah and
fasting. The latter, however, consists of obligations the fulfillment of which is
required from the Muslim community as a whole to the extent that if one or some
individuals discharge such an obligation, the rest of the community is absolved.
Jihad and hisbah (promotion of good and prevention of evil) are examples of such
collective obligations. If there is only one person qualified to fulfill the collective

obligation, it becomes a personal obligation upon him.

Mandiib refers to what the Lawgiver has demanded the mukallaf to do in such an
unbinding manner that a reward is promised for compliance but no punishment
ensues for noncompliance. An example of this is the demand to write down a loan
contract in the Quranic verse “o sl awe Jal ) Gaa w3l 13] 1 ial cpdll Ll b O you
who believe! When you contract a loan between each other for a stated term, then
write it down.” [2:282] The imperative form here does not indicate an obligation
because the next verse says “4%ilal (i3 (53 25318 Ly oSimny (44l M But if you trust one
another, then let him who is entrusted deliver his trust” [2:283] The same applies to
the demand “_ua agd sidle () a2 523188 Moreover, if those whom your hands rightfully
possess desire a deed [of emancipation], then write it for them, if you come to know

goodness in them.” [24:33]

For the majority of scholars, such terms as sunnah, nafilah, and mustakab are
synonymous to mandizb. In addition, there are different degrees of mandiib demands.
Some of them are strongly recommended such as the watr Prayer; others are only
desirable such as praying four rak'ahs before "Asr Prayer. There are also
recommendable etiquettes and virtuous acts such as the prophetic directions

concerning the etiquettes of eating, drinking, applying perfume, gatherings, etc.
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Lastly it is important to note that a Muslim may not neglect all mandiib acts as this

denotes aversion to and disregard of the prophetic guidance.

Haram is that which the Lawgiver has demanded to avoid and refrain from in such
a definite and emphatic manner that entails reward for compliance and punishment
for noncompliance. This is indicated by a prohibitive mood that can be expressed in
a variety of forms. “J=& ¥ do not do” is the most famous prohibitive form. Certain
verbs denote prohibition in the imperative mood such as dharr (refrain from), ijtanib
(avoid), and utruk (give up). In the Quran we read, “ ! ssiia) s (YY) o un ) | saiiald
s J 8 So shun the abomination of idol-[worship]. Moreover, shun speaking any
false word” [22:30] A threat for the commission of an act is also indicative of
prohibition as in the Quranic verses, « as salalé ¢lagd day | il al & Cilianall ¢y 50 Gl 5
sala (ilad As to those who accuse chaste women [of illicit sexual intercourse] who
then do not produce four eyewitnesses [to the very act], whip them eighty lashes”
[24:4] and “)JU agishy A oslSh Wil Ll bl J)sel ¢3S 03 o) Indeed, those who
consume the wealth of the orphan unjustly are only consuming fire into their bellies.

For they shall roast in a flaming fire” [4:10]

The Hanafites, agree with the majority in calling this kind as haram only if the
forbiddance is established by a definitive proof. However, if it is founded on
speculative evidence, they call it makrith tahrimi, but not haram. The former
resembles the latter in that the commission of both is punishable. But they differ
from one another insofar as the denial of the haram casts the denier out of the fold

of Islam, which is not the case with regard to makrizh taszrims.

Haram can be divided into haram [i dhatihi (that which is forbidden for its own sake)
and haram i ghayrihi (that which is forbidden because of something else). Shirk

(associating partners with Allah), Zirna, murder, and theft are examples of haram li
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dhatihi due to their inherent enormity. Concluding a sale contract after calling for
Friday Prayer and tak/i/ marriage (marriage with the intention of rendering the wife
lawful for her ex-husband after divorce) are examples for haram i ghayrih since
sale contract and marriage are lawful in principle but the accompanying extraneous

factors in both cases render them unlawful and forbidden.

Haram li-dhatih may become permissible only in cases of darirah (necessity).
Thus, uttering a word of kufr (infidelity) and drinking wine, for example, are only
permitted to save one’s life. Haram li-ghayrih, on the other hand, may become
permissible not only in cases of necessity but also to alleviate a hardship. Therefore,
a physician may examine the private parts of a patient even when the illness does

not constitute a threat to life.

Makrizh is that which the Lawgiver has demanded the mukallaf to avoid and refrain
from in such an unbinding manner that a reward is promised for compliance but no
punishment ensues for noncompliance. This can be known by means of gara’in
(contextual or circumstantial evidences) that alleviate the prohibitory tone from
absolute forbiddance to undesirability of the act. Obviously, the commission of

makrith does not entail punishment or sinfulness.

According to the Hanifites, this kind is called makrith tanzini as opposed to makrih

tahrimi mentioned above.

Mubah is that concerning which the Lawgiver has given the option for the mukallaf
to do or not to do insomuch that neither reward nor punishment ensues for either its
commission or its negligence. There is a variety of ways to express such
permissibility. One of these ways is an open declaration of permissibility as in the
Quranic verse that reads, “»SI da GUSI | gigl 3 aladay el & Jaf & o) This day:

made lawful for you are all wholesome things. Thus the food of those who have been
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given the Scripture is lawful for you.” [5:5] Another way is to negate sinfulness and
liability as in the Quranic verse that reads, “sbuill 4ad (1o 43 2iia o e 8 aSile #lia ¥
Moreover, there shall be no blame on you [believers] wherein you allude to a
marriage proposal regarding [such] women [in waiting].” [2:235] An imperative
mood may also indicate permissibility in the presence of gara’in as in the Quranic
verse I sataald Lills 13) sBut when you lawfully end [the state of pilgrim sanctity], then

you may [resume] hunting game.” [5:2]

It is noteworthy that certain mubah acts may not be neglected altogether. Eating, for
example, is basically permissible, but it is forbidden to abstain from eating until one
dies. Similarly it is permissible for the husband to have intimate relation with his
wife whenever he wants, but it is forbidden for him to refrain from sexual relation
with her altogether since this causes harm to her. In this case, she may raise the issue

to the Muslim judge to ask for divorce.
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(3)
Al-Hukm al-Wad'7 (declaratory law)

It can be defined as the Lawgiver’s address as related to the conducts of the
mukallafin which enacts something into a sabab, a sharzs or a mani’. Hence, these

three constitute the divisions or types of Aukm wad .

Sabab: Literally sabab indicates something that leads to something else as we can
understand from the Quranic verse that reads, « Luw ¢ 25 JS (e olisl s Moreover, We
endowed him with [magnificent means to attain] a way to [nearly] all things [he
endeavored]” [18:84] Technically it stands for what the Lawgiver has identified as
the indicator of a hukm shar't in such a way that its presence necessitates the
presence of the hukm and its absence means that the hukm is also absent. So, it is a
cause and effect relationship. For example, fornication and theft are causes for their
respective sadd penalty and seeing the crescent of the month of Ramadan is a cause
for the obligation of fasting. From these examples, we can divide causes into those
that fall within the capacity of the mukallaf , such as fornication and theft and those
that are beyond human capacity such as the appearance of the Ramadan crescent.
Subsumed under the former category are contracts, whether created by unilateral or
mutual will, that serve as causes for their consequential effects. In fact, there are

various forms of causes that have been enacted by the Lawgiver.

The word “illah is used by some usz!/ jurists as synonymous with sabah. Still others
maintain that if human reason can perceive the relation between the cause and effect,
the cause here can be called as sabab and also as “illah. However, if human reason
cannot perceive such a relationship, such as the relationship between seeing the
Ramadan crescent and the obligation of fasting, then this cause is called sabab but

cannot be called “illah. In other words, sabab is more general than “illah since the
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latter is only used for rational causes whereas the former can be used for both rational

causes and causes that cannot be rationalized.

Shart (condition) is an evident and constant attribute or quality whose absence
necessitates the absence of zukm but whose presence does not automatically bring
about its object (mashrat) and it does not constitute an integral part of its entity.
Wudii’, for example, is a condition for the validity of salah and its absence
necessitates the invalidity of salah; still its presence does not necessitating
performing salah. Another example is the presence of witnesses for a marriage

contact. The same applies to all conditions enacted by the shart ah.

The definition of shar¢ obviously distinguishes it from the sabab, though the former
normally complement the latter. Moreover, a condition, as stated above, does not
constitute an integral part of the mashrat (the object for which it is a condition) and
this differentiates a shart from a rukn (pillar/constituent) which constitutes an
integral part without which an object cannot come into existence.
If the condition is laid down by the Lawgiver, it is referred to as sharf shar 7, and if
it is stipulated by a mukallaf, it is referred to as shar¢ ja I (improvised condition).
Wudiz’, as a condition for salah, is an example of the former and the conditions made

by parties of a sale contract serve as an example for the latter.

Mani" (hindrance) is something whose presence either nullifies the sukm or the
cause of the zukm. In both cases the presence of a mani " necessitates the absence of
the sukm. Obviously we have two kinds mani *: one that affects the sabab; that is, its
presence entails the nullification of the sabab and consequently the absence of the
hukm and one that affects the sukm; that is, its presence entails the absences of the
hukm itself in spite of the presence of the causes and the fulfillment of the conditions.

For example, in spite of being a legal heir, one who Kills his relative does not deserve

18



a share of his inheritance. Being a relative to the killed person is a cause to inherit
him but being his murderer serves as a hindrance that nullifies that cause and
deprives the killer of any share in the inheritance. This is an example of the first
kind. An example of the second is paternity, which hinders retaliation: if a father
Kills his son, he is not liable to retaliation although he may be punished otherwise.

Paternity thus hinders retaliation, according to the majority of scholars.

It is noteworthy that it is not permissible to intentionally create a mani" in order to
avoid a shari'ah ruling. This would thus be subsumed under the category of
forbidden kiyal (subterfuges). An example of this is to get oneself indebted in order

to avoid the obligation of zakah.
Rukhgsah (concessionary law) and “Azimah (strict law):

In usil al-figh terminology, rukhsah and ‘azimah are used as two opposite terms.
‘Azimah refers to the law as intended by the Lawgiver in the first place regardless of
any circumstances that may affect the mukallaf while applying or complying with
the law. In this sense, ‘azimah is the law in its original and normal state. On the other
hand, rukhsah is considered in conjunction with attenuating circumstances. It thus
constitutes an exception to the “azimah. In other words, in normal circumstances, the
mukallaf has to comply with the normal and original laws of the shari ah, whereas
in cases of abnormal circumstances license and concession may be granted insofar
that the mukallaf can be absolved of an obligation or given a license to do what is,

otherwise, prohibited.
Kinds of rukhsah:

- Permitting a prohibited act on grounds of necessity, such as eating the flesh of a

carcass or uttering a word of disbelief under coercion to save one’s life.
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-Absolving the mukallaf of a wajib when conformity to that wajib causes hardship,
such as the concession given to the traveler not to observe the fasting of Ramadan
and to the one who is unable to stand to pray while sitting down.
-Validating transactional contracts which would normally be disallowed. For
example, salam (advance sale) and istisna * (order for the manufacture of goods) are
all anomalous, since the object of contract therein is nonexistent at the time of
contract, but they have been exceptionally permitted, according to a group of jurists,

in order to accommodate the public need for such transactions.

All kinds of rukhas (sing. rukhsah) constitute exceptions that render permissible that
which is normally impermissible. However, sometimes observing the rukhsah is
mandatory as in the case of eating the flesh of a carcass to save one’s life. If one
loses his life due to abstaining from observing such rukhsah, he becomes sinful. Still,
In some other cases, observing the ‘azimah is more preferable than observing the
rukhsah as in the case of uttering the word of disbelief under coercion; particularly,

if abstaining from uttering it vexes the disbelievers.

Sahih (valid) and Bail (void)

From the shari ah perspective, validity of the acts of the mukallaf are determined by
their fulfillment of shari ah requirements. A valid act of worship or transaction is
the one that entails its legal consequence in the sense that if it is an act of worship,
the mukallaf is not required to do it again and if it is a transaction, the legal effects
of the contract ensues. Thus, when we describe, for example, the fasting of a
mukallaf as sahih, this means that he has fulfilled the obligation and does not have
to make it up. Likewise, when we describe a sale contract as sakih this means that

the purchaser is entitled to receive the commodity and the seller is entitled to receive
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the price. The opposite of sakih is baril (void) which is a description given to the act
of the mukallaf, whether an act of worship or a transaction, when it is in
disconformity with shari ah requirements; that is, when it is lacking a rukn (pillar)
or sharz or its legal consequences are hindered by a mani". Fasid (corrupt) is a term
used by the majority of scholars as synonymous with baril to denote the same legal
meaning. The Hanifites agree with the majority in terms of using fasid and batil in
the same sense with regard to acts of worship as they are either valid or void and
invalid and there is no intermediate category in between. However, with regard to
transactions, they use fasid as an intermediate category between sakih and batil.
When the deficiency in a contract affects an essential requirement (rukn), the
contract is null and void and fulfills no legal purpose. If, however, the deficiency in
a contract only affects a condition, the contract is fasid but not void, which means
that, although deficient in some respects, it is still a contract and produces some of
its legal consequences, but not all. Thus a fasid contract of sale entitles the purchaser
to own the object of sale when he takes possession thereof, but does not entitle the

purchaser to the usufruct (intifa").

The Hanifites define fasid as something which is essentially lawful (mashru’) but is
deficient in respect of an attribute (wasf) as opposed to baril which is unlawful
(ghayr mashru') on account of its deficiency in terms of both essence (asl) and
attribute. The Hanafi approach to fasid is also grounded on the idea that the
deficiency which affects the attribute, but not the essence of a transaction,

can often be removed and rectified.
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(4)

Al-Hakim (the Lawgiver), al-Mahkiam fih (the subject-matter of Aukm) and al-
Mahkim “alayh (the legal agent who is the subject of the divine law)

Al-Hakim: In Islam, the only Lawgiver is Allah. No one has the right to enact and
prescribe laws except Him. This is basically a belief issue that is firmly established
by Quranic verses. Allah says what means “ 41 ¥} »Sall ;)Judgment belongs to none
but Allah> [12:40] In three verses in surat al-Ma’idah the Quran declares “ oSa3 ol (10 5
0588 aa el s 4l J 351 LwAnd whoever does not rule by what Allah has sent down-
then such as these are the disbelievers” [5:44], “ ar clilgls all J350 Loy aSay &l (g

o s<alBut whoever does not rule by what Allah has sent down- then such as these
are the wrongdoers” [5:45] and “0siuldl) aa <l lé alll J 351 Lay aSa; ol e s For whoever
does not rule by what Allah has sent down- then such as these are the ungodly”
[5:47] We read also in the Quran “all) 4 53h alle (uall (g aed |52 15 218 33 agd ol Or s it
that they have associate-gods who have laid down for them [tenets] of religion, for
which Allah has not given permission?”” [42:21] Allah is the creator and is also the

Lawgiver.

Therefore, Muslim scholars are in agreement that, with regard to legislation and
Lawgiving, the role of human reasoning is confined to understanding, deduction,
inference and application within the parameter of divine guidance and revelation. It
does not have absolute authority to enact laws in its own right or else human will
would be rival to divine will. In other words, Muslims scholars endeavor only to
discover the intent of the Lawgiver using the linguistic and rational tools as
presented in the science of usi/ al-figh. Revelation to human mind is as indispensible

as light to human eye.
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Al-Mahkiim fih (the subject-matter of Aukm)

The Lawgiver’s address is concerned with the acts and conduct of the mukallaf
which constitute the subject matter of hukm shar 7. The conduct which the individual

Is required to do, or avoid doing, has to fulfill the following conditions:

- It has to be known to the mukallaf so that he may be able to obey and comply. One
has to have clear conception and understanding in this regard. Prophet Muhammad
(peace be upon him) undertook to the responsibility of conveying and explaining
shari ah rulings as the Quran proclaims “agd) J Lo gelill cpatl ,SAN &) W3l 5 Thus to
you We have sent down the [Quran as a final] Reminder, so that you may make clear
to all people what has come down to them.” [16:44] Muslim scholars have
shouldered the responsibility after him. A Muslim also needs to identify him/herself
with shari'ah rules to the best of one’s ability. In principle, in a Muslim country,
shari ah laws and rulings are supposed to be available and thus easily accessible. Of
course, not all shari ah rulings are known to all Muslims. There are ahkam that are
known to all, others that are gradually propagated by scholars and preachers, and
others that are known only to erudite scholars. Therefore, ignorance of such well-
known shari ah rulings as the obligation of salah and the prohibition of theft and
fornication, is not an acceptable excuse in Muslim countries. However, some of the
ahkam that are well-known in Muslim countries could be less known in non-Muslim

countries; particularly for newly converted Muslims.

-1t has to be within the capability of the mukallaf. No law may demand something
which is beyond the capacity of the individual, such as fasting for ten consecutive
days without eating or drinking at all. The principle here is clearly declared by the
Quran that “lexw s ¥) Luts Il &I Y Allah does not obligate a living soul beyond the
limits of his capacity.” [ 2:256]
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As for the acts of the heart, there are certain acts that are obligatory and even
constitute the foundations of faith, such as the basics of Islamic belief that have to
be firmly ingrained into one’s heart. Still there are other acts of the heart that are
beyond human control, such as to love one child or one wife more than the others.
One will not be held accountable for such feelings and emotions as long as they are
not translated into acts of favoritism and unfair treatment. Therefore, one is

demanded to observe just treatment but is not demanded to change such feelings.
Hardship in shari ah tasks

The Quran commends striving and overcoming hardships and trials for the sake of
Allah. Allah (Exalted be He) said in the Quran what means,  aeiieil L | saals (il
Llus [as to] those who strive for Us [alone, against every evil], We shall, most surely,
guide them upon Our pathways [to salvation]” [29:69] and ‘4wl aalay Lild sala (e g
Thus whoever strives [in the path of Allah] strives only for [the benefit] of his own
soul.” [29:6] Undoubtedly, there is a sort of bearable hardship involved in shari ah
obligations, such as the hardship involved in Hajj-pilgrimage and fasting Ramadan
in the long days of the summer. Nevertheless, this kind of normal hardship is
reasonable and bearable and, thus, cannot be a valid excuse for the unfulfililment of

obligations or the commission of prohibited acts.

There is, however, another kind of unusual hardships which may constitute a cause
for rukhsah, such as the hardship of travelling which is a cause for certain shari'ah
licenses and so is the case with certain kinds of sickness. The shari'ah does not
approve getting oneself deliberately involved into unnecessary hardship and
suffering. The Messenger of Allah (peace be upon him) saw a man standing under

the sun while fasting. When he inquired, people told him that this man had vowed
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not to sit or take a shade until he finishes his fasting. The Messenger of Allah said,

“Tell him to sit down, take a shade and complete his fasting.”
Al-Mahkiim “alayh

This refers to the mukallaf who has to be able to understand the Lawgiver’s address
in order to be able to comply. This also necessitates his being sane. As there are
different degrees of sanity and there is no way to determine the minimum degree,
the Lawgiver has set reaching maturity as an indicator of the minimum degree of
sanity that renders a person responsible both in this world and in the Hereafter. Thus,
the mukallaf is the one who has reached the age of maturity while being sane. An
insane person, hence, is not subject to shari ah address and so is a child. Shari‘ah
rules that pertain to their wealth or ensue as consequences of their misconducts
belong to the category of hukm wad 7, not hukm taklifi. The details will be given

below when discussing the legal capacity.

But before that we need to answer a question about how can the non-Arabs be
addressed by the shari ah rulings while the message of the Islam is in Arabic and
they cannot understand it? The answer is that the divine message had to be sent down
in a certain language anyway and it is the responsibility of its recipients to convey it
to other nations in their languages. This is what happened when the Messenger of
Allah (peace be upon him) sent messages to the kings and emperors of his time and

these messages were translated to their languages.
Al-Ahliyyah (legal capacity)

Ahliyyah is principally divided into two types: capacity to receive or inhere rights
and obligations, referred to as ahliyyat al-wujib, and capacity for the active exercise

of rights and obligations, which is referred to as ahliyyat al-ada’.
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Ahliyyat al-wujizb pertains to a certain attribute that qualifies man to receive rights
and obligations known as al-dhimmah, which is close to “legal personality”. This
attribute is vested with every human being from the time of being a fetus in the womb
until the time of death. Ahliyyat al-4da’, however, is founded on the capacity of the
mind to understand and to discern. Since intelligence and discernment are hidden
qualities, the law associated personal responsibility with the attainment of the age of

maturity, which is something that can be established by factual evidence.

Both ahliyyat al-wujib and ahliyyat al-ada’ can be either deficient or complete.

Accordingly, scholars have divided man’s lifetime into four stages:

-From the time of being a fetus until the time of delivery: during this stage ahliyyat
al-wujub develops in a deficient way, which enables the fetus to receive rights, such
as a share in inheritance or a legal will, but not obligations. Ahliyyat al-ada’,

however, has no existence at this stage.

-From the time of delivery until reaching the age of discernment (seven years,
according to the majority of scholars): in this stage ahliyyat al-wujizb becomes

complete; still ahliyyat al-ada’ remains nonexistent.

-From the age of discernment until the age of maturity: Now ahliyyat al-ada’ starts
to develop in a deficient way, which makes the discerning child’s acts of worship
valid and acceptable. Such a child can also conclude transactions that are utterly to
his benefit, such as accepting gifts and donations. Acts and transactions that are open

to both loss and benefit are valid only if approved by the child’s guardian.

-After maturity, ahliyyat al-ada’ becomes as complete as ahliyyat al-wujizh. Thus,
every person who has acquired this ability is presumed to possess it unless there is

evidence to show that he or she is deficient in intellect or insane.
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(5)
Al-Adillah al-Shari’ah (Proofs of Shari‘ah)

The Arabic word dalil (pl. Adillah) means proof, indication, or evidence.
Technically, dalil is an indication in the shari'ah sources from which a practical
shari‘ah ruling (hukm) is deduced. Al-Adillah al-Shari‘ah (shari’ah proofs) in the

science of usu/ al-figh refer to the sources of shari ah laws.

Some of these sources have gained the consensus of Muslim scholars; namely,
Quran and Sunnah. jma’ (consensus) and giya (analogical reasoning), however,
have gained the agreement of the majority of scholars as sources of shari ah laws.
These four sources are widely known as al-adillah al-muttafg "alayha (the agreed
upon proofs/sources) There are still other sources over which Muslim scholars had
different opinions such as istizsan, maslahah mursalah, and urf, as will be discussed

and explained later on.

Shari‘ah proofs can be divided into adillah nagliyyah (transmitted proofs) and
adillah “agliyyah (rational proofs). The former refers to such proofs that are only
known by way of transmission and human intellect has no role in the establishment
of their authority, though most of them can be rationally justified. These are the
Quran, the Sunnah, ijma’, the legal opinion of the Companion, and shar™ man
qablana (laws revealed before the advent of Islam). The latter, however, are the
proofs that need rational justification for their authority, although they are dependent
on the transmitted proofs in many ways. These include istiksan, giyas, masahah
mursalah, and “urf. This unmistakably exhibits the value of “agl (intellect) in the

shari’ah and how harmoniously it works together with the revealed guidance.

Finally it is noteworthy that all shari ah proofs/sources ultimately refer to the Quran

and serve as explanatory to it.
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The Quran

The Arabic word Qur’an literally means reading or recitation. For Muslims, it refers
to the book that contains the speech of Allah revealed to Prophet Muhammad in
Arabic and transmitted to us by continuous testimony, or tawatur. Muslims believe
that it is so inimitable in wording, composition, and meaning that it cannot be

accurately translated.

The Quran is divinely protected as stated in the Quran “( shaélal a1 ) 5 KA Wl 3 o )
Indeed, it is We who have sent down the Reminder [to humanity of the way of
Allah]. And, indeed, We shall [forever] preserve it.” [15:9] Allah, exalted is He,
challenged both the jinn-kind and mankind to bring forth the like of it « Cuaia) (A0 8
die ol Y OA s Jia 18k of e galls sY) Say: IF all the people and all the jinn
were to come together to bring about the like of this Quran, never would they bring

about the like of it- even if they were staunch backers of one another.” [17:88]

Scholars are in agreement that the entire text of the Qur’an is mutawatir; that is, its
authenticity is proven by universally accepted testimony. It has been preserved both
in memory and in written records throughout the generations of Muslims. Thus,
nothing less that tawatur is accepted to establish the authenticity of the variant

readings of the Qur’an.

The inimitability (/'jaz) of the Qur'an is manifested in the following points, though

is be confined to them:

a) The Language and Style of the Qur'an
b) The Predictions of the Qur'an

c) The stories of the Qur'an

d) The beliefs and laws of the Qur'an

e) The scientific facts of the Qur'an
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f) The effect the Qur'an has on its listeners
g) The lack of contradictions in the Qur'an

h) The ease by which the Qur'an is memorized

The Quran has two approaches in the revelation of akkam: either to provide the
detailed rulings and laws or to present the general rules leaving the details to the
ummah. Examples of the former are the rules of inheritance, divorce, women’s
waiting period, the prohibition of zina and theft and the permissibility of sale.
Examples of the latter include the command to observe shura (consultation), fulfill
covenants, and cooperate with each other in matters of virtuousness and not to
cooperate in matters of sinfulness and aggression. There are also Quranic verses that
have laid down several legal maxims such as “z_~ (e (il B aSile J2a Lag nor has He
placed on you any [undue] strain in [your] religion” [22:78], “ 2 ¥ 5 rudl aSalll &y 5
=2l 2S5 Allah intends for you ease, and does not intend for you hardship” [2:185]
and “ma ) Jste alll B AY ailate je Aasda A sl (ed But whoever is compelled by
starvation [to eat of forbidden foods] without inclining to sin, then, indeed, Allah is

all-forgiving, mercy-giving” [5:3]

The Qur’an often indicates the purpose, reason, objective, benefit, reward and
advantage of its injunctions. The Qur’an addresses the conscience of the individual
to persuade and convince him of the divine guidance with an allusion to the benefit
that may be procured by the observance of its commands or the harm that will be
avoided by complying with its prohibitions. This is a feature of the Qur'anic
legislation which is closely associated with the process of ratiocination (ta'lil) and
provides the mujtahid with a basis on which to conduct further

enquiry into ta’ll.
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The Sunnah

The Arabic word sunnah implies normative practice or an established course of
conduct as we read in the Quran “Sas Alll daud a3 (19 38 (e 158 (3l & alll 43 [Such
has been] the way of Allah with those who have gone before. And never will you
find, in the [established] way of Allah, any alteration.” [33:62]

The word sunnah is used by the fugaha’ (jurists) in the field of ‘ibadat (acts of
worship) as opposite to wajib to denote supererogatory acts of worship. It is also
used as opposite to bid'ah (heretic innovation). The muhaddithiin (scholars of
hadith) use it for all that can be attributed to Prophet Muhammad, be it sayings, acts,
tacit approvals or physical or moral qualities. The usali scholars exclude physical
and moral qualities and focus only on prophetic sayings, acts and tacit approvals

because they are mainly concerned with the legislative aspect of his life.

Authority of the Sunnah: The Sunnah has been subject of various attacks
throughout Islamic history launched by heretics and deviant sects. Recently
orientalists and secularists have revived almost the same allegations and

misconceptions casting doubts on its authority and veracity.
The Quran explicitly attests to the authority of the Sunnah as a source of legislation:

- The Quran describes Prophet Muhammad (peace be upon him) saying “ o @bl
> > Y) s o) sl Nor does he speak out of whim. It is none other than a [divine]

revelation being revealed [to him]” [53:3-4]

-Clarification of the Quran is the responsibility of the Messenger of Allah as stated
by the Quran “aed) J3 Lo Lulill il S3 el) Wl 3515 We have sent down the [Quran as a
final] Reminder, so that you may make clear to all people what has come down to
them.” [16:44]
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-The Quran is full of verses that command Muslims to obey the Messenger of Allah
and follow his example. © 4w 3sul Al Jou ) 3 &SI S S&lYet, very truly, in the
Messenger of Allah there is an excellent model for you.” [33:21]

- There are warnings against disobeying his commands “ (a8 13 L 5a ¥ 5 (a3l S Lo g
Uise Ya Jum 288 4l gus )5 4lll aamy (g5 ol (0 58 gl (5% O )l 4l sms 5 5 41 Thuss it is
not ever [befitting] for a believing man or a believing woman, when Allah and His
Messenger have decreed a matter, to have for themselves a [contrary] choice in their
affairs. For whoever disobeys Allah and His Messenger has truly strayed into clear

misguidance.” [33:36]

Classification of the Sunnah

The Sunnah can be divided into three types: gawli (verbal), fi 'li (actual) and tagrirt
(tacitly approved).
Verbal Sunnah refers to all prophetic words and statements. There are thousands of
examples for this type such as the Prophetic statements “ s ¢l oI The religion [of
Islam] is easy”, “exs 43l (3a () salusall alis (10 alusadl The [true] Muslim is the one who
Muslims are in safe from his [evil] tongue and hands”,”s sl | Sia aSie sl ) (1
whoever sees mukar (anything disapproved by the shari‘ah) let him change it.” Of
course, as a human being, Prophet Muhammad (peace be upon him) uttered so many
sayings for different purposes including mundane ones as in the case of his advice
to some farmers to inoculate palm-trees, which proved to be an incorrect procedure.
Scholars of figh and usl, however, are mainly concerned with the legislative side of
the prophetic sayings.
Actual Sunnah refers to the prophetic acts, deeds, and practices such as when
performing salah, hajj rituals and fasting and collecting zakah. These acts are
reported by his Companions.

In general, we can classify prophetic acts into the following categories:
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-Acts done by the Prophet (peace be upon him) as a man and a human being. These
are non-legal and do not constitute a part of the shari ah; nevertheless, Abdullah ibn
"Umar was keen to trace and follow the example of the Prophet even in such matters
out of his love for him. This category includes also such acts that are based on human
experience such as fight tactics in the battles during his lifetime. We may here recall
the incident where al-Hubab ibn al-Mundhir gave advice regarding the strategic
location of the Muslim army, which gained favor with the Prophet (peace be upon
him).

-Acts exclusively legislated for Prophet Muhammad (peace be upon him). Examples
of these include fasting consecutive days without breaking fasting, marrying more
than four wives together, and the prohibition of marrying his wives after his death.
These also do not have legislative aspects with regard to Muslims.

-Acts and practices that clarify Quranic injunctions such as his clarification of how
to pray, how to perform Zajj and how to apply theft penalty. This can be known
either through the Prophet himself telling that he did that as a clarification of a
Quranic injunction or though gara’n (circumstantial evidences). An example of the
former is his saying “lal i sail ) WS | sla Pray as you see me praying” and of the
latter is his application of the theft penalty identifying the part of the hand to be
amputated. Acts under this category are obligatory upon Muslims to follow if they
clarify a Quranic obligation or recommendable if they clarify a recommendable one.
-Acts that do not belong to any of the above categories and indicate the purpose of
seeking nearness to Allah therewith, such as observing supererogatory prayers or
fasting. Such acts are recommendable for Muslims to observe and follow. If they do
not indicate the purpose of seeking nearness to Allah therewith, they are basically
permissible.

Tacitly approved Sunnah: This type refers to Prophet Muhammad’s silence and

refrainment from disapproving an act that was done in his presence or, if not in his
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presence, he came to know about. This silence is taken to be a tacit approval that
proves the validity and permissibility of such an act because he would never remain
silent if it were impermissible. A famous example of this type is the case of his

silence when al-dabb (a desert lizard) was eaten in his presence.
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(6)

Based on the number of its narrators, the Sunnah can be classified into mutawatir
and ahad, according to the majority of scholars. The Hanifites, however, add a third
type and called it mashhir (well-known).

-Mutawatir report: literally, the word mutawatir denotes something that is
continuously recurrent. Technically, it stands for a report transmitted by an indefinite
number of people in such a way as to preclude the possibility of their agreement to
perpetuate a lie. Such a possibility becomes inconceivable owing to their large
number, diversity of residence, and reliability. This type of reports yields certainty.
Thus, a mutawatir report must fulfill the following conditions:

- The number of reporters must be large enough to preclude their collusion in
propagating falsehood. There is difference of opinion, however, over the minimum
number required here, but all opinions lack convincing evidence. Thus, as stated by
a number of scholars, the least number required for tawarur is unknown to us. Yet
once certainty is attained, we come to know that the required number has been
fulfilled.

- Such a number of reporters must be found in every generation of transmitters.

- The reporters must base their report on sense perception. If, therefore, a large
number of people report that the universe is created, their report would not be
mutawatir since this report is based on rational deduction.

Once these conditions are fulfilled, we come to know that the report is certainly
attributed to the Prophet (peace be upon him). If all the reports are identical on the
exact wording of the Hadith, this is called mutawatir bi al-lafz (verbal mutawatir),
which is rarely found. An example for this kind is the hadith which reads, “Whoever
lies about me deliberately must prepare himself for a place in Hell-fire.” However,

if the reports of a large number of narrators have different wordings but have one
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common meaning, this is called mutawatir bi al-ma’na (conceptual mutawatir).
Examples of this kind are numerous. The verbal and actual Sunnah which explains
the manner of performing the obligatory prayers, the rituals of hajj, fasting, the
quantities of zakah, and the implementation of iudid, etc., all constitute conceptual
Mutawatir.

Mashhir (well-known) report: according to the Hanifites, this term refers to such
reports that were transmitted by a small number of companions but later on it has
become well-known and transmitted by a large number of transmitters. An example
of this kind is the hadith that reads, “Acts are only considered based on the
intention.” The Hanifites consider this kind as more cogent than the ahad reports
and less cogent than the mutawatir reports. For the majority of scholars, however,

mashhir reports are subsumed under solitary reports.

Ahad (solitary) reports: Apart from the Hanifites who singled out the term mashhur
for the above concept, ahad reports stand for such narrations that lack the conditions
of tawatur, according to the majority of scholars, and thus engender zann
(speculative knowledge). In fact, this type constitutes the major corpus of prophetic
reports.

From early time in Islamic history, deviant sects cast doubt on the authority of
solitary reports and their doubts have been echoed up to these days by the criticizers
of the Sunnah. Scholars argued that the Quran itself attests to the validity of
depending on solitary reports. Allah (exalted be He) said * 4dilha agia 48 )% JS (pa 83 Y 5l
aell ) saa 5 13) agasd 15 dud s cpall A ) seasidYet never should the believers march out to
[fight] all at once. Why should there not be- from every division of them that
marches out [to battle]- a company [that stays behind] to become learned in religion,
so that they may admonish their people [about faith] when they return to them.”

[9:122] The Arabic word “4&Us (here translated as a company)” can be used to mean
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one person or to mean a group of persons. This means that whoever learns Islamic
teachings and admonishes others should be listened to as an authority to learn from.
This is what the Prophet (peace be upon him) did during his lifetime when he sent
individuals from among his companions, as teachers and judges, to convey the
message of Islam to other towns and tribes. He also sent them to collect zakah.
Moreover, the messages he sent to the kings and emperors of his time were carried
and conveyed by individuals. The religious reports transmitted by the companions
in all such cases are subsumed under the category of solitary reports.

The rejecters of ahad reports argued that they yield speculation and thus cannot be
trusted. However, this is a weak argument because authentic solitary reports yield
zann ghalib (weighty presumption), which the shari’ah commands Muslims to
follow. A lay Muslim person is required to seek fatwa from a trustworthy Muslim
jurist and follow his guidance in religious issues, though this jurist is an individual
person. A testimony given by two just persons constitutes enough evidence for a
Muslim judge to issue a judicial decision accordingly. In addition, acceptance of
solitary reports gained the consensus of the Prophet’s Companions as reported in so
many cases. They used to consult with each other and inquire about any prophetic
guidance concerning the matter at hand. In many times only one or two would report
a relevant prophetic tradition and the rest of the attendees would accept the report
and act accordingly. Based on solitary reports, Abu Bakr gave the grandmother a
share of inheritance, "Umar gave the wife a share in her husband’s blood money and
took jizyah (capital tax levied on non-Muslim citizens) from the Magians- to give
just a few examples.

Scholars of ahlu al-Sunnah, including the four famous schools of figh, agree on the
authority of ahad reports as a source of Islamic legislation. However, there is
difference of opinion among them concerning certain details. As a result, there are

two approaches toward solitary reports.
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According to the first approach, any hadith transmitted via an authentic and
uninterrupted chain of trustworthy narrators should be accepted and acted upon
unconditionally as a part of the shari‘ah. This approach is mainly adopted by the
Hanbalites, the Shafi'ites and the Zahirites.

The second approach, however, does not deem the authenticity of the chain of
narrators enough to accept and act upon the hadith and therefore adds more
conditions that serve as precautionary measures. Imam Abu Hanifah and Imam
Malik maintain this perspective. Imam Malik stipulated that the hadith should not
be in disagreement with the practices of the People of Medina. To Imam Malik, the
practice of the People of Medina is more authoritative than a solitary report because
Medina was the abode of the Prophet and his companions and thus the practices of
its people must have been established on prophetic traditions handed down through
the generations. Thus such established practices cannot be overruled by solitary
reports.

Imam Abu Hanifah also maintained that a solitary report should not be accepted if
the narrator's action contradicts his narration. This is why he did not accept the report
of Abu Hurayran that reads, “When a dog licks a dish, wash it seven times, one of
which must be with clean earth”, because Abu Hurayrah himself used to wash the
dish three times only. Abu Hanifah also requires that the subject matter of ahad
report should not be such that would necessitate the knowledge of a vast number of
people. For this reason he rejected the hadith that reads, “Anyone who touches his
sexual organ must take a fresh ablution” arguing that had this Hadith been authentic,
it would have become an established practice among all Muslims, which is not the
case.

The majority of scholars, however, does not approve these additional conditions and

are concerned only with the authenticity of the report.
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Discontinued reports:

In principle, if a chain of narrators is interrupted anywhere, the report is to be
rejected. But a number of Muslim jurists had a special stance toward what is
technically known as mursal hadith. Mursal is defined as a £adith transmitted by
someone who has not met with the prophet and yet quotes him directly. This
transmitter may be from the second generation (tabi 7n) or the third one (zabi’i al-
tabi in). This means that there is at least one, if not more, missing narrator. Apart
from the sahabah, all other narrators have to be checked for their trustworthiness.
Imam Shafi't does not accept mursal haidith unless it is reported by a famous tabi 7
who is known to have met with a number of the Companions and not to have reported
weak and doubtful hadiths, such as Said ibn al-Musayyab, al-Zuhr1, and, al-Hasan
al-Basri. Al-Shafi'1 further stipulated that such a mursal be supported by another
more reliable hadith with a continuous chain of transmitter, in harmony with a
precedent of a Companions, or approved by a number of the Muslim scholars. Imam
Ahmad gives such a mursal priority over giyas when there is no other relevant
narration with continuously connected chain of narrators.

Imam Abu Hanifah and Imam Malik are less strict in this regard and accept a
mursal hadith which is transmitted by tabi 7 al-tab 'in if the transmitter is upright
and trustworthy. Their point of view is that when an upright scholar believes in the
reliability of a report, he tends to link it directly to the Prophet. The mursal
narrations transmitted by Muhammad ibn al-Hasan al-Shaybani are examples of

such mursals.
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(7)

Ijma’

Iima’ is the verbal noun of the Arabic word ajma’a, which means to determine. An
example for this meaning is found in the Prophetic hadith ¢ slaall ang ol (el slia Y
Jlll ¢ There is no [valid] fasting for him who has not intended to fast at night.”
Ajma’a also means to agree upon something and is usually followed by the
preposition “.le upon/on” as in the example »¥! e asill aal ajma’ al- gawm “ala
al-amr (the people agreed on the matter).

Technically, it is the unanimous agreement of the mujtahidin (practitioners of
ijtihad) among the Muslim community of any period after the demise of the Prophet
Muhammad on any shari'ah matter. Analyzing the definition we realize that the
opinions of those who have not reached the rank of ijtihad are not considered in such
a consensus. Moreover, all mujtahidin must raise no disagreement for ijma" to be
concluded. If only one expresses a different opinion, no consensus can be claimed,
though a number of jurists would take the agreement of the vast majority as a
consensus discarding the disagreement expressed by a minority. However, the
majority is not always right. In many a place in the Quran, the majority is mentioned
In negative contexts being on the side of ignorance and disbelief. Thus, the truth can
be at the side of the one who disagrees. In addition, if the mujtahidiin of one city or
country, no matter how sacred or venerable it may be, reach an agreement, this is
not ijma " until all the mujtahidin in other countries agree with them. Imam Malik,
hence, received criticism for considering the practical consensus of the people of
Medina. Of course, the subject of consensus has to be a shari‘ah ruling to the
exclusion of non-legal issues. Moreover, ijma’ had no place during the lifetime of

Prophet Muhammad (peace be upon him).
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The authority of i{jma’. The value of ijma" is that once it is reached, it cannot be
repealed or overruled. This helps now in the face of secular attempts to make radical
changes in shari ah rules to cope with modernism.

We have three main positions towards the authority of ijma:

-The majority of Muslim jurists approve the authority of ijma " as a source of Islamic
rulings.

-The Zahirites uphold that the ijma" of the Companions is the only authoritative
ijma’ since they were known and their agreement was conceivable.

-A group led by the Kharijites and al-Nazzam disapprove the authority of ijma’
arguing that its occurrence is not conceivable.

In support of their position, the majority of scholars quoted the Quranic verse that
reads,  alg> dlaiy (A5 Lo al b niagall i e aily g gagd) Al i Lo 2y (e J g ) (38U (e
l_wae Gels s But whoever rebels against the Messenger after the [revealed] guidance
has become clear to him, and follows other than the way of the believers, We shall
turn him over to that which he [himself] has turned. And We shall roast him in Hell-
and what an evil destination it is!” [4:115] Scholars argue that the Quranic phrase
“and follows other than the way of the believers” means: and follows other than the
way agreed upon by the believers; that is, their consensus. Prophet Muhammad
(peace be upon him) is reported to have said, “My [Muslim] nation never agrees
unanimously on [a matter of] misguidance.” There are other prophetic reports that
attest to the same meaning. Although most of their chains are not authentic, their
totality attests to the purport of the above hadith.

The rejecters of ijma ™ mainly argue that the occurrence of ijma" as defined above is
quite inconceivable. It is very difficult to know every mujtahid in person across the
Muslim world. Even if we come to know them, how can we collect all of their
opinions? Moreover, ijma’ must have a mustanad (referential basis). If this basis is

qar ', ijma’ will make no sense. If it is zannt, then how can a large number of people
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agree upon one opinion regarding a speculative issue despite of their different
personalities, backgrounds, and cognitive abilities? This is rationally farfetched,
according to them.

The proponents of ijma " counter-argue that these are mere doubts that cannot prevent
the possibility of its occurrence. In fact, ijma " has been reached by the Companions
of the Prophet in many cases and since it occurred, even one time, no one can claim
the impossibility of its reoccurrence. Examples of cases of ijma’ reached by the
Companions include their agreement on the following:

-A grandmother is entitled to one sixth of the inheritance.

-The validity of marriage without prior agreement on the dowry.

- Brothers and sisters from the father side are entitled to the same share of inheritance
as full brothers and sisters.

-The son prevents the son of the son from inheritance.

Moreover, if the basis of ijma " is qar 7, ijma” will make it more cogent and the zukm
thus will have two supportive evidences instead of one. If the basis of ijma " is zanni,
iyma " will lift it up to the level of decisiveness.

Besides, those who deemed it rationally farfetched to reach ijma” founded their
argument on the situation in the world at that time. It is true that the conclusion of
ijma’ was difficult in the previous ages and this is why there are cases of reported
ijma’ that proved untrue after careful examination. Still this does not necessitate the
impossibility of its occurrence. Taking the modern technology into account, reaching
ijma’ has become easier than before. In fact, there are calls and cries inside the
scholarly community to activate the idea of ijma’ taking advantage of this
technology.

Kinds of the ijma:

There are two kinds of ijma . ijma’ sarth (explicit) and ijma " sukiti (tacit).
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-explicit ijma " refers to such a consensus where every mujtahid expresses his opinion
and all opinions come to an agreement. This ijma " constitutes a decisive and binding
authority that cannot be repealed or overruled.

-Tacit ijma’ refers to such a consensus whereby some of the mujtahidin of a
particular age give an expressed opinion concerning an incident while the rest
remain silent. The majority of jurists, who approve this kind of ijma", take this
silence as indicative of their tacit agreement; otherwise, they would have expressed
their disagreement. There are other jurists, however, who do not approve this kind
of ijma” arguing that we cannot take scholars’ silence as indicative of their
agreement. There are so many reasons, they further argue, that may cause a person
to remain silent. Fear of a tyrant authority, thinking that others have expressed their
disagreement and thus he does not need to express it, and feeling embarrassed of
showing disagreement with certain scholars are among such possible reasons. Still,
these are rational possibilities that can hardly occur all at once for all the scholars
who remain silent. These may be thinkable with regard to a group of scholars in
one country, but this cannot be the case with all scholars across the Muslim world.
Besides, it does not behoove of Muslim scholars to conceal the truth for fear of
tyrants.

Still there is a third approach in this context led by a number of jurists who took a
middle way between the above two doctrines. According to this approach, this type
of ijma" does not constitute such a decisive, authoritative ijma" as the first one.

Still it constitutes a Aujjah zanniyyah (presumptive authority) and is valid as a
weighty factor to give preponderance to an opinion that entertains such ijma".
Being a presumptive authority means that, unlike the first type, it can be repealed
and overruled. This third approach thus has taken both arguments into account and

stood in between, which gained favor with a number of later scholars.
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The basis of {jma’: I[jma", according to the majority of scholars, must be founded
either on a textual authority or on ijzihad. It can never be based on whimsical
opinions that have no foundation in the shari ah rules.

The Quran and the Sunnah constitute the main textual authority for ijma". The
prohibition of marrying one’s granddaughters is not mentioned explicitly in the
Quran but ijma " has been reached on such a prohibition based on the Quranic verse
that prohibits marrying daughters. Ijma " on giving a grandmother one sixth of the
inheritance is based on a solitary prophetic report as mentioned above.

Dawtd al-ZahirT and al-Tabari maintain that giyas cannot be a basis for ijma’
because it is based on analogical reasoning and it is unfeasible that all minds reach
at the same conclusion. The majority of jurists, however, accept giyas as a basis for
ijma’ because it is based on a textual authority and even accept ijtihad, in general,
as a basis of ijjma " so long as it is based on an acceptable source of shari'ah laws
such as maslakah mursalah. The collection of the Quran was based on maslakah
mursalah and so was the adhan suggested by 'Uthman to draw people’s attention
to Friday Prayer before the imam’s ascension on pulpit and both gained the

consensus of the Companions.

Qiyas (Analogical reasoning)

Literally, giyas means measuring the length, weight, or quality of something. The
Arabic expression, gasa al-thawb bi'l-dhira ™ means: The cloth was measured by
the yardstick. Qiyas also denotes comparison, with a view to suggesting equality or
similarity between two things. Thus, the Arabic sentence Zayd la yuqas ila "Amr
means: Zayd cannot be compared with "Amr.

Technically, giyas is the extension of a shari‘ah ruling (2ukm) from an original
case (asl) to a new case (far’), because the latter has the same effective cause

(illah) as the former. The Quran, for example, forbade drinking wine because of
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its intoxicating effect. Thus, whenever we have a beverage that has the same

intoxicating effect as the wine we extend the rule of prohibition to it.
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(8)
Authority of giyas: The majority of Muslim jurists approve the authority of giyas
arguing that the Quran addresses human mind demanding it in numerous ways to
reflect, contemplate, and take lessons. Stories of old nations are related and
parables are set for minds to ponder on since same premises produce same
conclusions. A direct Quranic injunction dictates, “_Jba¥) I3l L 15 ,icld So derive a
lesson, O you who have eyes to see!” [59:2] In other Quranic verses the Quran
provokes reasoning, “ i sel s a8l ol oS3V 1 e s oS ST Are you disbelievers
better than those [Allah destroyed before you]? Or is that you have immunity
[against punishment inscribed] in the divine Writs?” [54:43]  (a ¥! (4 ) 5 s ol
Lellial (AU 5 agale alll yad agli (e 53 ddle oIS (a5 )laié Have they not, then,
journeyed through the earth to see how [devastating] was the end of those [who
belied God’s messages] before them? Allh utterly demolished them. And for the
disbelievers there is ever the like of it [looming].” [47:10]  Gse_saallS (aalusall Jrnidl
Os<Sad S oSl Shall We, then, regard those who are Muslims, in willing
submission to Allah [alone], as [equal to] the defiant unbelievers?” [68:35]
Obviously, the verses tell the reader that the shari ah brings similar things together
and sets different things apart and that one should not expect different results if the
premises are similar.
The Prophet Muhammad (peace be upon him) himself used analogical reasoning in
a number of cases. On day Umar ibn al-Khattab came to him feeling worried as he
committed what he thought to be an enormous mistake. When the Messenger of
Allah (peace be upon him) inquired about what happened, "Umar told him that he
kissed his wife while fasting. Then the Messenger of Allah (peace be upon him)
said, “What if you gargled your mouth with water?” "Umar said, “There is nothing
wrong with that.” He replied, “So what?” The Messenger of Allah (peace be upon

45



him) drew analogy between kissing and gargling mouth with water to show that the
former is as permissible as the latter.

In another case, a man came to the Messenger of Allah telling him that his mother
had made a vow to perform /ajj but died before fulfilling it. The man asked if he
had to fulfill it on her behalf. The Messenger of Allah (peace be upon him) said,
“What if she had had a debt to be paid, would you have paid it?”” The man said,
“Yes” Then the Messenger of Allah (peace be upon him said, “The debt owed to
Allah is worthier of being paid.”

The Companions of the Messenger of Allah also employed such analogical
approach. Umar in his famous epistle to his judge Abu Misa al-Ash'arT gave
precious advice about the conduct and methodology that a judge should follow. In
a part of this epistle he said, “Employ [deep] understanding regarding whatever of
the Quran and the Sunnah has reached you. Then drew analogy between things and
identify similar cases. Then deliberate on that which is more beloved to Allah and
closer to the truth.”

The proponents of giyas also argued that the shari*ah rulings can be classified into
two main categories: rulings that can be rationalized and rulings that cannot be
rationalized. The latter category is confined to such ritual acts of worship as the
number of rakat (prayer units) and rounds of circumambulation around the Ka bah
in addition to the mugaddarat (quantified injunctions) such as the penance of
breaking oath, the penalty of fornication, shares of inheritance, etc. Apart from this
narrow area of non-rationalized laws, most of the shari‘ah laws are rational.

The opponents of giyas, mainly led by the Zahirites, quoted such Quranic verses as
“ad gus 5 alll (s w5038 Y ) siele (Al Lol L O you who believe! Do not advance
yourselves [in any affair] contrary to [the decree of] Allah and His Messenger.”
[49:1] They claimed that using giyas falls under the prohibition mentioned in this

verse because if the shari“ah is silent about an issue, no one may advance himself
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before the decree of Allah and His Messenger. But this is not true, because giyas is
based on the rationale and effective causes of shari ah laws, which are indicated,
explicitly or implicitly, in shari ah texts.
They also quoted the Quranic verse that reads, “s % JSI Ul QUST elile W 3 5 For We
have sent down to you the [Quran as a revealed] Book, to make all things clear”
[16:89] arguing that the Quran has clarified all laws, which is not true as well.
In addition, they quoted a number of the Companions condemning ra’y (personal
opinion). Umar said, “Beware of the people of ra’y. These are the enemies of the
Sunnah. They could not memorize akadith and hence they spoke out of their own
ra’y. Thus, they went astray and led others astray.” Ali also said, “Had the
religious [matters] been based on mere ra’y, the lower part of the khuff would have
been worthier of being wiped over than the upper part.” They argued that such
statements criticize the use of ra’y and giyas is nothing but a kind of ray. Still the
ra’y censured in such statements is the one that is whimsical and goes contrary to
shart"ah proofs. As for the opinions that are formed after due contemplation and
comprehension of shari ah texts and proofs, these do not belong to this category
and are actually commendable.
Finally, it is noteworthy that giyas is a rational instrument to deduct and discover
unmentioned shari ah rulings just as the linguistic tools used for the same purpose.
Both tools aim to understand the purpose and intent of the Lawgiver to comply
with, not to enact laws in isolation of the divine guidance.
Types of giyas:
There are three types of giyas:
1) If the “illah is more evident in the new case than in the original case, this
called giyas al-awla (analogy of the superior). For example, in surat al-Isra
the Quran prohibits saying uff (fie) to one’s parents “Lea i ¥ 5 <ol Legd Jii é

then you shall not say to either of them [even so much as]: Fie!” [17:23]
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Thus if someone inquires about the ruling of beating them, it can safely be
said that its prohibition is more obvious than the verbal abuse mentioned in
the Quranic verse. It can be said that the Quran prohibited the lowest level of
abuse to indicate the enormity of higher levels.

2) If the "illah is equally effective in both the new and the original cases, this is
called giyas al-musawi (analogy of equals). For example, the Quran declares
the prohibition of unjust consumption of the orphan’s wealth, since it is a
kind of injustice and aggression, “Indeed, those who consume the wealth of
the orphan unjustly are only consuming fire into their bellies.” [4:10]
Analogically, any form of unjust aggression against the orphan’s wealth is
equally prohibited.

3) If the “illah is more evident in the original case than the new one, this is
called giyas al-adna (analogy of the inferior). For example, the rules of riba,
prohibit the exchange of wheat unless the two amounts are equal and
delivery is immediate. By analogy this rule is extendable to apples, since
both wheat and apples share the same “illah of being edible and measurable,
according to a number of jurists. But the “illah of this giyas is weaker with
regard to apples.

Pillars of giyas and their conditions:
As indicated in the very definition of giyas, there are four pillars involved in this
process: The original case (asl), the shari‘ah ruling (Aukm), the new case (far’),and

the effective cause ('illah).

-The asl: The original case has to be established by the main sources of the Quran,
the Sunnah, or the ijma’. A far' (new case) may not constitute an asl for another
new case. Extending this line of taking new cases as asl for other new cases would

lead to a completely different case than the original one.
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- The hukm: This has to be a practical shari ah ruling. Qiyas is not applicable in the
area of ‘aqgidah (matters of faith). Moreover, it has to be rational in the sense that
human intellect is capable of perceiving the reason behind its enactment. Thus
rulings that belong to the areas of ‘ibadat (devotional matters) and mugaddarat are
not valid for the application of giyas. The sukm must be operative, in the sense that
it has not been abrogated. In addition, it must not be confined to an exceptional
case. SharT ah rulings exclusive to the Prophet Muhammad (peace be upon him)

are not extendable by analogy.

-The far™: 1)The new case must not be covered by a textual evidence or ijma’, for
iIf it is found in either of these sources, there will be no need for giyas. 2) The
effective cause must be as applicable to the new case as to the original case.
Failing to fulfill this condition indicates a significant discrepancy between the two

cases, which renders giyas invalid.

- The “illah: This is the most important requirement in the process of giyas. It has
to fulfill the following conditions:1) It has to be an evident, constant attribute (wasf
zahir mundabiy). If it is something hidden, such as intention or goodwill, it won’t
be ascertainable and thus cannot constitute the “illah for giyas. Likewise, it has to
be constant in the sense of being applicable to all cases without being affected by
differences of persons, times, places and circumstances. 2) It has also to be a
proper attribute that bears a reasonable relationship to the ruling and achieves the
objective of the Lawgiver by bringing benefit to people or protecting them against
harm. Therefore, the smell and color of the wine, for example, are not proper
attributes for its prohibition. 3) Finally, it has to be muta addiyah (transferable);
that is, it can be transferred to other cases. If the “illah is confined to the original

case, giyas will not be applicable. Travelling, for example, is the “illah for
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shortening the four-rak ah Prayers and is confined to this ruling. No matter what

level of hardship one may suffer, this cannot be a reason to shorten the Prayers.

(9)
Al-‘Isthsan (Juristic Preference)

Literally istiksan is the verbal noun of istakzsana, which means to deem something
good or preferable. In its juristic sense, istizsan is a method of making exception to
avoid any rigidity or unfairness that might result from the literal enforcement of the
law. Technically, it refers to a principle that authorizes departure from an
established precedent in favor of a different ruling for a strong reason that requires
such departure. In other words, it is to give an issue a ruling different from that of
its counterparts due to the consideration of a more cogent factor. The essence of
istiksan is to make an exception from a constant rule due to an accidental reason
that makes such exception closer to the spirit of the shari ah than the strict
application of that rule. Thus, in such cases, istiksan is more cogent than giyas ;
and hence, usually istizsan is used in particular cases as an exception from a
universal rule whose application in some particular cases leads to the contrary of
shari ah objectives. The reason that requires such exception is technically called

wajh al-istifsan.

For example, a person put under interdiction for his foolish financial transactions
should be prevented from all financial transactions to save his wealth since he is
not qualified to manage his financial affairs. This should include his donations as
well. The Hanifites, however, allowed such a person, based on istiZsan, to make a
will of donation because such a will brings benefit to others as well as a reward to
the donor. Besides, in Islamic law, a will of donation is confined to one third of

one’s wealth unless the heirs allow for more.
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The Hanifites are the main upholders of istizsan and their books are replete with
rulings based on its application. Abu Hanifah was known for heavily relying on
this principle to the extent of astonishing his disciples. On the other hand, al-
Shafi'1 is famous for his rejection of istizsan considering it a kind of employing
whimsical opinion and self-desire in the shari ah. He is also reported to have said:
Whoever employs his preference actually enacts laws. However, the meaning
rejected by al-Shafi'1 is not the one accepted by the majority of scholars, because
there is a unanimous agreement on the rejection of whimsical opinion in the
shari’ah. Moreover, al-Shafi'T himself is reported to have used juristic preference
and the very word ‘astazsin (present tense of istazsana) in a number of cases. For
example, he preferred to give three days for a person to claim his right of shuf ah
(preemption) and to give 30 dirhams to a divorced woman as a mut ah (gift of
consolation). Some of the Shafi ite jurists claimed that al-Shafi'1 used the word in
its literal meaning. Still the contexts it was used in bear no much difference from
the technical usage intended by the Hanifites and those who agree with them. In
fact, nearly all scholars from different schools employ the essence of istizsan in a
way or another and thus istizsan as defined above should not be a point of juristic

dispute. Hence, the disagreement over istiksan is actually a verbal one.

Kinds of istihsan:

As mentioned in the definition of istizsan, there must be a strong reason or factor
that requires such a shift and departure from the main principle, and this reason
constitutes the authority of istizsan. Based on the type of this authority, istizsan
has the following kinds:

- Istiksan that is based on textual evidence from the Quran or the Sunnah. To
support their view, the Hanifites quoted exceptions made by the Lawgiver as

evidence for departure from the main principle due to a strong reason. Khiyar al-

51



shary (conditional option in a sale), for example, as established by the Sunnah,
gives the right for one or both parties of a sale contract to suspend the sale
agreement for a stated period of time. According to the Hanifites, this is an
exception to the principle that a sale contract becomes binding once both parties
express their consent in the form of ‘7jab (offer) and gabil (acceptance). Salam
(advance sale)! is another example as an exception from selling nonexistent
commodities and this exception is also established by the Sunnah. The Messenger
of Allah (peace and blessings be upon him) said, “Whoever pays in advance the
price of a thing to be delivered later should pay it for a specified measure at
specified weight for a specified period”.

- Istiksan that is based on ijma . For example, scholars accepted the practice of
paying one price for entering public bathrooms, though people use different
amounts of water. This acceptance gained scholars’ unanimous agreement and is
regarded as an exception from the standard principle.

- Istiksan that is based on "urf: According to the Hanifites, only real estate is valid
for making wagf (endowment). Thus, movable properties, such as books and
utensils may not be donated as waqf. However, under the pressure of people’s
customary practice, late Hanifite jurists made an exception to their rule and
allowed donating movable properties as waqf.

- Istiksan that is based on necessity: For example, insignificant amounts of najasah
(ritually impure substances) have been declared pardonable as an exception from
the general rule of removing traces of najasah. This exception is based on the
necessity of using things that may have such insignificant traces of najasah and the
difficulty of completely removing them. Another example is considering the water

of wells in the desert ritually pure, though these wells are exposed to kinds of

"The advance sale of an article to be delivered at a fixed date.
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najasah from their visiting animals. But people's necessity to use this water has
caused jurists to consider it ritually pure.

- Istiksan that is based on maslakah: For example, the general rule is that a trustee
Is not responsible for any loss or damage happens to the property in his custody
unless it can be attributed to his personal fault or negligence. Jurists, however,
changed their view and have held the trustee to be responsible for such losses,
unless the loss is caused by a calamity. This istihsan is based on public interest.

- Istiksan that is based on hidden giyas as opposed to evident giyas: Examples
include considering the water remaining from the drinking of carnivorous birds
ritually pure, though evident giyas would judge it to be ritually impure, considering

it analogous to the water remaining from carnivorous beasts.

Maslakah (Public Interest)

Literally, maslakzah means benefit, interest, and advantage. The employment of
maslakah technically stands for attaining benefits and keeping away detriments and
harms in fulfillment of and in agreement with the objectives of the shari ah. This
last phrase "in agreement with the objectives of the shari’ah™ is a modification that

distinguishes masla%ah intended here from the general meaning of the word.

Thus, interests can be divided, from the perspective of the Lawgiver, into three

categories:

- Interests considered and approved by the Lawgiver as indicated by particular
textual proofs and, thus, rulings and procedures can be built on them. Scholars have
unanimously agreed that the shari ah came to preserve and protect five essentials;

namely, faith, life, intellect, lineage, and wealth.
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- Interests disapproved and denounced by the Lawgiver, because they are not real
interests, though they may appear to be so. Examples of these false interests include
increasing wealth through usury, giving equal shares of inheritance to male and
female hairs in all cases, allowing for apostasy, allowing for euthanasia (mercy

killing), etc.

- Interests concerning which there is no particular textual evidence that attests
neither to their consideration nor to their negligence and disregard and thus are
called maslahah mursalah. Scholars have disagreed over the validity of depending
on this kind of maslahah in the process of legislation.

In general, the majority of scholars accept the essence of maslahah as a basis for
lawmaking. The majority of Hanifites and Shafi'ites, however, have reservations
against it. The Shafi ites are known for their rejection of maslahah, whereas the
Hanifites, are more tolerant in this regard because they employ the principle of
isthsan (juristic preference) which sometimes intersects with maslahah. The
Malikites and the Hanbilites, on the other hand, establish rulings on maslahah
without subsuming it under giyas, and without looking for an asl for the process of
qiyas. Therefore, they are more famous for employing maslahah mursalah.

In support of employing maslahah, narrations were reported that the sahabah took
maslahah into account in their juristic opinions, judgments, decisions, and
procedures. Examples include the collection of the Quran by Abu Bakr and then by
Uthman, Abu Bakr's appointment of Umar as his successor, Umar's judgment that
the wife of a missing person should be considered divorced after the elapse of a
certain number of years, in addition to other examples we mentioned before.

In order to alleviate the fears of the other party that this may open the door for
playing with shari ah rules and for building legislations on fanciful considerations,

they set the following conditions: a) the interest has to be in agreement with the
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objectives of the shari‘ah, not eccentric to its philosophy; b) and it has to be real,
not fanciful. Experts are needed here along with shari ah scholars to decide this
point, which is very critical. Common people may give preference to a personal
interest over a public one, or consider an immediate benefit but do not regard its
evil or detrimental consequences. They may overlook a major harm in favor of a
minor benefit. Human thought is affected by personal, local, occasional, and
material considerations; therefore, maslahah has to undergo proper and fair
assessment.

Qaraft, a Malikite jurist, asserts, "If you survey legal schools (madhahib), you will
find them (jurists’) when practicing giyas and making association or disassociation
between two cases, they do not seek a witness for the legal consideration of the
meaning by which they associate or disassociate. They, rather, feel contented with
absolute munasabah (proper relationship) and this is the [essence of] maslahah
mursalah. Thus, it is considered in all legal schools.” He also adds commenting on
the examples he gave for the Companions' acting upon maslahah mursalah, "Even
Imam al-Haramayn in his book named "Ghayyathi" authorized and gave fatwas
from which even Malikites are so distant. He dared to adopt them for absolute
maslahah. Likewise did Ghazali in Shifa al-Ghalil; though both of them were so
harsh in blaming us with regard to maslahah mursalah.

The following are also examples of laws and rulings on the principle of maslahah

mursalah as approved by jurists:

e Levying taxes on rich people when there is shortage in the state resources in

order to fulfill a public need or to protect the state.

e Beating an accused person who is known for stealing others' properties to

confess his crime.
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e Accepting testimony from children against other children in the accidents that

take place when they are together.

e Traffic rules and laws, laws that organize lands and public places,

administrative laws, etc.

e The right of the state to confiscate a personal property for the sake of a public
interest, as in confiscating lands to build a bridge or make a highway road,
etc.

(10)
Sadd al-Dhara'i* (Blocking the Means to Evil)

Sadd means to block. Dharai’ is the plural form of dhari"ah which denotes a way
or means that leads to something, good or bad, permissible or impermissible,

legitimate or illegitimate.
Dharai® can be classified into four kinds:

1. Dharai’ that basically lead to something permissible but may also lead to
some evil consequences; yet their advantages outweigh their disadvantages,
such as looking at a woman one intends to marry and giving sincere advice to
an unjust ruler. This kind of dharai’ is approved by the shari ah. They are
either permissible, recommendable, or obligatory owing to the degree of their

consequent benefit.

2. Dharai’ that basically lead to something permissible and are never intended
to lead to evil consequences, but they often lead to them and the consequent
evil outweighs the consequent benefit, such as cursing the gods of the
disbelievers before them (prohibited in the Quran 6:108) and selling weapons

at times of civil turmoil and mischief.
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3. Dharai’ that basically lead to something permissible but can be employed to
lead to unlawful consequences such as marrying a woman divorced thrice with
the intention of making her lawful to her first husband and a sale contract that
involves riba transaction, though the contract may seem apparently valid.
Intention here plays a significant role in deciding the intended consequence
since the matter may appear outwardly in agreement with shari ah

requirements.

This last kind of dharai’ has been subject to juristic disagreement. The Malikites
and Hanbalites incline to block this kind of dharai® whereas the Shafi ites and
Zahirites give more consideration to the formality than to the hidden intent arguing
that the shari‘ah does not task us to search for people’s intentions. The former party,
however, counterargues that the shari'ah does not overlook intentions. It principally
aims at regulating and controlling people’s intentions to be in agreement with its
principles, objectives, and guiding rules. Despite the significance of formalities, they
should not be taken as a cover for illegal intentions. It is unbecoming of the wise
shari ah to prohibit something and facilitates the means to it. If good intention does
not justify a permissible conduct, when it will likely lead to evil consequences, then
ill-intention cannot justify it. Muslims were forbidden to say “ra ‘ina (consider us)”
to the Prophet (peace be upon him) because the Jews used to twist the pronunciation
of this word to abuse him. The shari ah forbids a Muslim to attempt buying or selling
anything if another Muslim has already made a sale agreement concerning it. There

are so many other examples that can be given in this regard.

Finally, it is noteworthy that scholars who regard this principle need to pay
attention to another close principle which is the principle of raf* al-karaj (removing
hardship and strain), for excessive use of sadd al-dharai’ may cause unbearable

hardship and strain for people.
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“Urf (Custom)

The term “urf literally stands for custom, habit, tradition, and convention.
Technically, "urf denotes such customs and traditions that have become widely
accepted by people provided that they bear no contradiction to the norms and
teachings of the shari'ah. The technical meaning of the term apparently bears no
much difference from the literal one. ‘Adah is a close word that literally denotes
quite the same meaning, according to a large number of scholars. Some other
scholars draw distinction between the two terms and consider ‘adah more general
because it can be used for personal habits, while "urf is not usually used in this sense.
Moreover, the word “adah can denote natural occurrences that people have nothing
to do with, such as the age of reaching maturity, which differs from hot countries to
cold ones. Anyway, both words are used for nearly the same meaning by most of
the jurists and thus we find them stating " _size o all 5 ASas 330" 4dah is to be

referred to, and “urf is to be taken into consideration".

The majority of scholars take "urf into consideration as long as it does not
contradict the teachings of the shari ah because when people develop an established
custom or tradition, this usually indicates that it achieves some interest for them and

is suitable for their conditions.
Classifications of "Urf
“Urf has various classifications based on various considerations:

First, "urf can be classified into general and specific: general "urf is that which is
widely practiced and accepted among the community, such as using the word s
walad for a male child, though it basically means a child, male or female, as used in
the Quran; sitting in cafés without time limit, and deferring the payment of the dowry

(mahr). Specific "urf, however, is that which is known and practiced among a
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specific group of people, such as a town or a tribe. This also includes such jargons

and clothes that are used by people of a particular profession, craft, etc.

Second, "urf can also be divided into verbal and practical: verbal "urf is a
conventional agreement to use a word in a particular sense, as in the example of the
word walad mentioned above, and the word dabbah 4swhich basically indicates all
animals that tread on earth, but is commonly used for four-footed animals such as

cows and horses.

Practical "urf stands for conventional practices that people have agreed to follow
in their life and transactions such as their dietary customs, feasts, manners of

transactions, etc.

Third, "urf can further be divided into valid and invalid: Invalid "urf is that which
turns lawful what is Islamically unlawful, or turns unlawful what is Islamically
lawful. So, dealing in riba transactions, consuming intoxicants, uncovering parts of
the body that have to be covered, listening to prohibited music, and the like customs
are invalid customary practices and must be changed. Such customs cannot be taken

into consideration by the shari ah.

Valid "urf is that which does not contradict the shari'ah, such as the conventions
of giving gifts by the groom to his bride before the wedding and dividing the dowry
Into two parts: one paid in advance, and the other becomes due on divorce or on the
death of the husband.

Proofs for the consideration of “urf in the shari ah

Here are examples for the consideration of "urf in shari ah texts:

-Allah SWT said, "cas5sall (i385 5485, 4 541340 e 5 And [incumbent] upon the
child’s father is [supplying] their provision and their clothing, in accordance with

what is [commonly] acceptable” [2:233] and said, "<ss sl $a ciilhalisAnd let
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there [also] be [reasonable] provision for divorced women, in accordance with what
is [commonly] acceptable.” [2:241] Prophet Muhammad #said to Hind bint "Utbah
when she asked about the amount she could take from her husband's wealth for the
expenses of her household, " s zalu il cliSy L (s2aTake reasonably what is
sufficient for you and your children, in accordance with what is [commonly]
acceptable.” The word ma ‘riif (Wwhat is commonly acceptable) in these texts refers to
“urf; that is, the common practice. Scholars take “urf into consideration in many

cases and refer to it when there is no specific text concerning the case at hand.
Conditions of acting upon “urf

1. It may not contradict explicit textual evidences. Traditions like women's
walking in the street without proper hijab, mixed education, usurious
transactions with traditional banks, and celebrating the birthdays of saints

belong to invalid "urf that needs to be changed.
2. It has to be commonly and constantly, not rarely, used.

3. "Urf used to interpret and explain contracts and agreements has to be

preceding, not subsequent to, them.

4. In contracts, there must be no explicit statement that contradicts the common

“urf, or else such an explicit statement should be given priority.

(11)
The Companion’s Legal Statement
Literally, the word sakabri is derived from suZzbah (companionship) to refer to such

a companion who usually has spent an amount of time with his companion.
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Nevertheless, the mukaddithin (hadith scholars) define the sakabi as anyone who
met the Messenger of Allah, even for a moment, while believing in him and died as
a believer. Usalr scholars, still, confine the discussion here to such a Companion
who spent a considerable amount of time with Prophet Muhammad (peace be upon
him) such as the rightly guided Caliphs, Ibn “Abbas, Abu Hurayfah , etc.

The sahabah practiced itjtihad during the lifetime of Prophet Muhammad (peace be
upon him), which he approved in some cases and corrected in some others. After his
demise, the sahabah were the reference for the ummah and their legal statements
and fatwas were recorded for juristic reference. Now, the question is whether such
fatwas and legal statements are authoritative and binding.

Scholars have classified legal statements of the sakabah into the following:
-Statements regarding matters that cannot be based on personal opinions. Such
statements have the same status as the statements attributed to the Prophet (peace be
upon him.) himself, provided that the Companion is not known for taking knowledge
from isra'tliyyat (reports of the People of the Scripture). An example of this division
is Ibn Mas'iid’s statement that the least period of menstruation is three days.
-Statements concerning issues that are open to personal opinion. Now, if the
Companion’s opinion went spread, became known to other Companions, and none
of them expressed disagreement, this would then be taken as a silent consensus,
which is a legal proof for the majority of jurists as discussed above. In fact, this is
the strongest form of silent consensus.

-However, if some of the Companions expressed their disagreement with his
opinion, one may not act upon either of their opinions without first examining their
evidences, balancing between them and coming up with the weighty opinion.

- If the Companion's opinion did not go spread, some jurists said that it still has an
authority and ought to be followed because the sakabi had better understanding of

the shari ah than next generations. Others said that it has no authority because the
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sahabr is not infallible and may have fallen in error. This latter view sounds more

cogent.

Revealed Laws Preceding the Islamic Shari ah
To understand the point of discussion here we need to divide such laws into the
following classifications:

- Laws that are found only in their sacred books and are not found in the Quran
or the Sunnah. Such laws are beyond our discussion here since we cannot
depend on their own sources as we have doubts regarding their veracity. The
Prophet Muhammad (peace be upon him) said, “Do not believe the people of
the Scripture and do not disbelieve them.” In fact, some of these laws can
never be of divine origin.

- Laws mentioned in the Quran or the Sunnah accompanied by contextual or
extra-textual evidence that they are part of the Islamic shari ah. For example,
we read in the Quran “aSI& (e (il e S WS aluall Sle 35S O you who
believe! Fasting is prescribed for you as it has been prescribed for those before
you.” [2:183]

- Laws mentioned in the Quran or the Sunnah accompanied by contextual or
extra-textual evidence that they are not part of the Islamic shari ah; that is,
they have been abrogated by the shari ah. For example, in surat al-An'am we
read © Cilea Lo ¥) laga ol agale Lia ja aiall s 3l (a5 jika (63 JS L a1 sala (dl) e
Ol Ul 5 aeuiy aalin ja QIS alaay Llia) Lo 5l Wisall ol Laa ) selbAnd as to those of
Jewry, We forbade every animal with [undivided] hoof. And from cows and
sheep, We forbade them their fat, excepting what their backs carry, or the
[animals’] entrails, or what is joined with bone. That [is how] We
recompensed them for their offenses. And, indeed, We are ever truthful”

[6:146] The preceding verse reads, « 4salay acla e L jae A (oa sl Lad aal Y
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EL e haual (e 4y il Jal Ll gl Jayadld 38 aal gl s she Lay ol Ae (9585 01 Y]
mn ) sie eyl ale Y5 Say [to them, O Muhammad]: | do not find in what has
been revealed to me anything prohibited [of] the food one eats- except if it be
carrion or outpoured blood or the flesh of swine- for, indeed, this is
defilement- or an ungodly [offering] invoked thereby to other than Allah”,
which means that such things that were prohibited for the Jews are not
prohibited for Muslims. Another example can be found in the prophetic
declaration “And the spoils of war became permissible for me, though they
were not permissible for anyone before.” This and the former divisions are
beyond the point of discussion here as well.

Laws mentioned in the Quran or the Sunnah without clarification of whether
they are part of the shari ah or not. An example provided here is the Quranic
verse that reads, “ 03l 3V 5 WL i) 5 Cpalls Gaal) 5 Guills i) () L e LS
abad = 5 5all s s ol s Now, in it We prescribed for them: A life for a life,
and an eye for an eye, and a nose for a nose, and an ear for an ear, and a tooth
for a tooth, and retribution for wounds.” [5:45] The Hanifites and Malikites
hold the view that such laws are part of the shari'ah considering the
Lawgiver’s silence in this regard as a tacit endorsement. The Shafi'ites, on the
other hand, maintain that these laws cannot be part of the shari'ah unless
explicitly endorsed as such.

In fact, as some contemporary scholars observed, this seems to be a verbal
dispute. For all laws of the preceding nations mentioned in the Quran or the
Sunnah are accompanied by contextual or extra-textual evidence that clarifies
whether such laws are enforceable in the shari'ah or not, which means that
this division is more theoretical than actual. The law of qgisas (retaliation) in
the verse quoted above, for example, is unanimously a part of the shari‘ah as
clearly indicated by other evidences. The Quran dictates, « & (abwaill aSile i€
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<&l O you who believe! [Equivalence in] retribution is prescribed for you
regarding [all] those who are murdered.” [2:178] Prophet Muhammad (peace
be upon him) also issued a number of judicial judgments based on this law.
The rightly guided caliphs acted on the same law, which also gained jurists

unanimous agreement.

Istishab (Presumption of Continuity)

Literally, istishab is derived from the trilateral verb sakiba, which means to
accompany or to be in the company of, to denote the continuity of companionship.
Technically, istishab stands for a rational proof that can be employed in the absence
of other indications; specifically, those facts, or rules of law and
reason, whose existence or non-existence had been proven in the past, and which are
presumed to remain so for lack of evidence to establish any change. In other words,
it means to keep the case in the present as it was in the past deeming that the latter
accompanies the former. Thus, whatever has been proved to be existent remains so
In our assumption until the opposite is proven and whatever has been proved to be
nonexistent remains so in our assumption until the opposite is proven.

Since they denied any rational approach, the Zahirites relied heavily on istishab

whenever they failed to find a shari ah ruling in the Quran or the Sunnah.

Jurists have classified istiskab into the following types:

- Istishab al-"adam al-as/i (presumption of original absence), which means that a
fact or rule of law that had not existed in the past is presumed to be non-existent until
the contrary is proved. Thus, if A, who is a trading partner to B, claims that he has
made no profit, the presumption of absence will be in support of A's

claim unless B can prove the opposite.
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- Istishab al-wujud al-asli (presumption of original presence), which means that a
fact or rule of law that had existed in the past is presumed to be existent until the
contrary is proved. Thus, if A is known to be indebted to B, A is presumed as such

until it is proved that he has paid the debt or was acquitted of it.

-Presuming the continuation of the original permissibility of things. Allah (Exalted
be He) showed His favor on humankind saying “baes (V) &L oS) Gla 63l 8 He
Is the One who created for you all that is in the earth.” [2:29] He also said, “ s
aie Legen )Y 8 ey il sband) 8 e oS8 And He has subjugated for you all that is in the
heavens and all that is in the earth- all of it from Him.” [45:13] This means that
anything created by Allah and is not prohibited in the shari’ah is basically
permissible.

Jurists are in agreement on the validity, in principle, of the above three types of
Istishab, although they have differed in their detailed applications.

-Presuming the continuity of the wasf shar'7 (legal attribute) until the contrary is
proven. Taharah (ritual purity) and najasah (ritual impurity), for example, are two
shar 7 attributes. One who has performed wudiz ' becomes ritually pure and remains
so until he breaks his wudiz’. Doubts that may attack such a person regarding his
ritual purity should be discarded. For the Hanifites and Malikites, this type istishab
Is used in its defensive capacity (li al-daf’) only; that is, to ward off any cause of loss
or liability; whereas the Shafi ites and Hanbalites use it in both its defensive and
affirmative capacities (li al-daf® wa al-/thbat); that is, to bring about benefit and
interest as well. The impact of this difference of opinion is clearly manifested in the
case of the mafgud (missing person). As long as there is no evidence to prove
otherwise, a missing person is deemed alive and thus his properties may not be

inherited by others. However, is a missing person entitled to inherit from others?
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The Hanifites and Malikites answer this question in negative whereas the Shafi ites
and Hanbalites answer it in affirmative.
Finally, here are a number of juristic maxims that are based on the essence of
istishab:
1. Al-yaqin la yazil bi'l-shakk Certainty may not be disproved by doubt.
2. In principle, things should be deemed in the present as they were in the past.
3. Al bara’ah al asliyyah (The original freedom from liability). In principle, any
person is free from liability until the contrary is proven. Therefore, when A,
for example, claims that B owes him a sum of money, he is requested to
provide evidence for his claim because B is principally free from such

liability.
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(12)
The Methods of Extracting Shari'ah laws
The discussions below constitute the essence of usi/ al-figh since they basically lay
the foundation for the extraction of shari‘ah rules and laws. These discussions are
mainly related to linguistic issues. As the Qur’an is an Arabic Book and the verbal
teachings of the Prophet are also in Arabic, Islam has a special relation with this

language.

Imam Shafi ‘T asserts that every Muslim has to learn the Arab tongue to the utmost
of his capacity in order to be able to profess that there is no true god but Allah and
that Muhammad is His servant and Messenger, to recite the Book of Allah, and to
utter the obligatory takbir (pronouncing Allahu akbar (Allah is greatest)), tasbih
(pronouncing subkana Allah (glorified is Allah)), tashahhud (a special formula

recited in the last part of Prayer) etc., with which one is commanded [to pronounce].

To obtain a sound and proper interpretation of a text there is a need to examine its
various textual indications, for extracting meanings from the composition of a
speech depends on identifying its indications. Every text imparts its meanings
through letters, sings, and allusions; or by means of logical implication without
which the significations of the text would be incomplete. A scholar concerned with
the interpretation of a given text has the responsibility of uncovering all its possible
meanings and of employing every method of interpretation that is linguistically
acceptable. A failure to uncover any of these meanings undoubtedly means that the

text cannot be properly implemented.

The word dalalat (pl. of dalalah (indication)) stands for the various meanings
conveyed by an expression. A single expression may indicate different meanings in

different ways.
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The two major schools that have shaped this science; namely, the Mutakallimiin-
usually represented by the Shafi‘ites- and the Hanifites, have adopted two
approaches in dealing with the discussions of dalalat. This gave rise to diversity of
terminologies used by each group, as each group had a special approach and
perspective; and this undoubtedly has had its obvious impact on the field of the

practical application of extracting rulings.

However, the Hanifites managed to give a well-structured skeleton for the major
categorization of these issues. According to them, words in relation to the meanings
they convey can be divided on the basis of four considerations: First, with regard to
the basic formation of a word to indicate a meaning; second, with regard to the usage
of the word in the meaning it was originally formed to signify or in another one;
third, with regard to the clarity or ambiguity of such usage; and fourth, with regard
to how the word indicates such a meaning or the ways to understand the meaning

conveyed by the word.

Analyzing the first consideration, the word is either formed to indicate one
meaning or more than one meaning. Thus, the indication is either specific or general.
Under this consideration, jurists deal with the nature, types, and applications of
general and specific expressions. They also tackle the discussions related to
homonyms, imperatives, and prohibitions as well as absolute and qualified

expressions within the same scope.

Khass is a term used for a word that signifies a specific, single meaning. The word
Ja>_ (man), for example, signifies one meaning with one entity. Words for such
meanings as Je> (ignorance) and 4=s (contentment) are specific. Names of numbers

belong to the same category.
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Khass has a definitive indication and is free from ambiguity. Thus, “three days”

in the Quranic verse that reads “abl 2330 aluai 2a; ol (1aé But if one [of you] does not

find [such means], then fast three days [instead]” [5:89] is definitive and bears no

other meaning. So is the case with “forty sheep” in the prophetic hadith “In every

forty sheep one sheep [is due for Zakah].”

*Amm is a word which applies to many things, not limited in number, and includes

everything to which it is applicable. <!sew (Heavens), J=_ (men), L (women),

and (nies< (believers) are examples for amm. There are many forms used by the

Arabs to indicate such generality and comprehensiveness. Among these forms are:

1)

2)

3)

4)

Emphatic words that indicate comprehensiveness, such as kull, jami", ajma ‘un,
akta ‘un (every/all, altogether, entirely, completely) as in the Quranic verse that
reads, “ e S W s ) JSEvery person is himself in pledge for what he has
earned).” [52:21]

Indefinite words when they come in a negative or prohibitive context as in the
Quranic verse that reads “ 13§ Cle agie a1 e Joai ¥ sTherefore, do not ever pray
over any one of them who dies” [9:84]

The singular noun prefixed by “a/” that is not meant to render the word definite
as in the Qur’anic verses “_ = & glai)) o) Indeed man is in loss” [103:2] and
“ 43 )Ll 5 5Ll sAs for the male thief the female thief.” [5:38]

Definite plural nouns whether prefixed by the definite article al or in a genitive
construction. An example of the former is the Quranic verse that reads,
“Opimaall sy alll ) Vsl 5 Indeed, Allah loves those who excel in [doing]
g00d.”[2:195] and of the latter is the Quranic verse that reads, « sSile Cw

Silg<iForbidden to you [in marriage, as well,] are your mothers” [4:23]

Evidences that specify ‘wumiim
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The indication of a general term can be confined by its user to some of the
elements or individuals it applies to. This thus reveals the user’s real intention.
The recipient of this address, however, cannot know his intention unless through
indicative evidence. Therefore, jurists have been concerned with this process,
technically called takhszs (specification), in their search for the intention of the

Lawgiver.
Al-mukhassisat al-munfasilah (detached specifying evidences)
The most famous of these mukhassisat are:

-The evidence of reason as in the Qur’anic injunction “ (s <l za Gl e all
M 4d) ¢ UsiviHajj-pilgrimage to the [sacred] House is owed to Allah, as an
obligation upon all people” [3:97], for reason dictates that such an obligation is

not laid on children or insane people.

-An independent speech. For example, the Quran prohibits the consumption of
carrion in general stating “aiwll sSle < aForbidden to you is [the consumption
of] carrion.” [5:3] Yet, the Prophet Muhammad (peace be upon him) was asked
about the water of the sea and he said, “4%iw Jall o3la ) sehall salt is water is pure

and its carrion is lawful”, excluding thus the carrion of sea animals.
Al-mukhassisat al-muttasilah (attached specifying evidences)
The most famous of these mukhassisat are:

-Al-istithna’ (exception) as in the Quranic verse that reads, « 43lay) 223 (e Al )5S (1
Olai¥ls (siakae 48 5 5 ST e ) [Doomed is] one who [openly] disbelieves in Allah, after
[professing] his faith- except for one who has been compelled [to renounce his

belief], while his heart remains at peace with faith.” [16:106]
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-Al-sifah (qualifying attribute or quality) as in the Quranic verse that reads,
“Oe pilaa Y WS e oS ) gaa B SO S6L 55 and your step-daughters who are in
your [foster] care from your wives with whom you have consummated [marriage]”,
for the step-daughter is qualified by being “from your wives with whom you have
consummated [marriage].” Thus, daughters of wives with whom husbands have not

consummated the marriage are lawful to them.

- Al-shar (condition) as in the Quranic verse that reads, © aSal sl & sl Cauai oS
a5 ol ool o) And [as] to you [men], there [goes] one-half of what your wives leave
[behind], if they do not have children.” [4:12]

- Al-ghayah (extent); that is, the extent of duration and/or application of a general
proposition. An example for this is the Quranic verse that reads, « 13 ) sial (3l Leal
38l Y aSoadl s aSa sea 5 ) slueld 330l ) 2380 you who believe! When you rise for
the Prayer, wash your faces, and your hands to the elbows.” [5:6] The part above the

elbow does not have to be washed.

Al-mushtarakah (homonym) is the word that applies to different things whose
essences and realities have nothing in common at all, such as the word al- ‘ayn, which
applies to eye, scale, well, gold, and sun, and the word al-mushtari, which applies to
both the purchaser and Jupiter. A mushtarak term could even indicate two
contradictory things such as the word jalal, which describes that which is significant
and that which is insignificant, and the word gur’, which is used for the period of

menses and the period of being clean from menses.

A mushtarak word or expression has to be interpreted according to one of its
possible meanings. Contextual or extra-textual evidences may indicate the intended

meaning. There are rules as well to give one meaning preference over the others. For
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example, in cases of doubt the literal meaning of an expression should be given
preference over the metaphorical one. Also, the shar't meaning should be given

preference to the literal one.
The Absolute (Murlag) and the Qualified (Mugayyad)

Technically, muglaq is a word that indicates a meaning that is absolute in its genre.
In other words, it is such a word that indicates an unspecific individual without any
modification. Mugayyad is the opposite term and thus can be defined as a word that

indicates a meaning that is absolute in its genre but with some modifications.

For example, the word 43, “bondservant” in the Quranic verse “ (= 05 aUas (il
Lilaty o Jd (e 48 a1 W (535m o3 gl Thus those who do so [sinfully]
estrange themselves from their wives, who then retract what they have said, they
must free a bondservant before they [and their wives] touch each other [in intimacy]”
Is absolute and thus any bondservant, male or female, Muslim or non-Muslim, can
be freed. On the other hand, the same word is mentioned in the Quranic verse that
reads, “Aiese 48 ) i Uad Lase J (e sThus, whoever Kills a believer by mistake,
then [the atonement] shall be the freeing of a believing human being [from
bondage]” but with a modification of being “believing”. Thus, a mugag remains

absolute in its application unless there is a limitation to qualify it.
Amr (Imperative Mood) and Nahy (Prohibitive Mood)

Amr is a verbal demand to do something issued from a position of
superiority over one who is inferior. The dominant form denoting this demand is
if'al (do) as in the Quranic injunction “usedl)l &5l 33Lall & Be ever steadfast in
[observing] the Prayer at the declining of the sun” [17:78] and also litaf al/liyaf al

(the present tense form prefixed with the imperative article lam) as in the Quranic

72



injunction “4eadd il oSie 3¢5 d S0 Whoever among you bears witness to the
month shall then fast it.” [2:185] Sometimes a declarative statement may indicate a
command as suggested by the Quranic verse “Cule€ (as¥il (mmy il

Furthermore, mothers shall nurse their children two full years.” [2:233]

According to the majority of scholars, a command by itself, when unaccompanied
by any clue or circumstantial evidence denoting otherwise, indicates obligation.
However, in the presence of circumstantial evidences it may impart a variety of
meanings including, for example, a recommendation as in the Quranic verse “ ¢
e gl slale () pa 5:ilS8 2Silal Sla Laa GUSH () 5230 Moreover, if those whom your hands
rightfully possess desire a deed [of emancipation], then write it for them, if you come
to know goodness in them” [24:33], permissibility as in the Quranic verse “But when
you lawfully end [the state of pilgrim sanctity], then you may [resume] hunting game
| galauald Jills 13) 9 [5:2], a supplication as in the Quranic verse “My Lord! Forgive me
and my parentsedl 815 A el w7 [71:28], or a threat as in the Quranic verse that
reads, “_may O e Ly 43) 2304 W | leeIDo whatever you so will [in life]! For, indeed,
He is all-seeing of all that you do.” [41:40]

Amr Preceded By Forbiddance

Sometimes the form if“al, which according to the majority of jurists indicates
obligation comes after a preceding forbiddance. For example, Almighty Allah says,
“) galaald Lills 13 5 (But when you lawfully end [the state of pilgrim sanctity], then
you may hunt game)” [5:2] The imperative | s5Uaslé is preceded by a forbiddance
mentioned in the Qur’anic verse that reads “a_s aiil s auall s seProvided you do
not make lawful [the hunting of] game while you are in the state of pilgrim

sanctity.” [5:1] So, does this anteceding forbiddance affect the indication of amr?
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Jurisprudents have different positions concerning this case:

a)Amr in this case indicates permissibility. The proponents of this position argue
that by surveying shari ‘ah texts in which amr comes after forbiddance, we have
found that the general norm of the usage indicates permissibility. So, this has become
a predominant customary usage that serves as circumstantial evidence to turn the

indication of amr from obligation into permissibility.

b)Amr in this case indicates obligation. The proponents of this view argue that
amr basically indicates obligation, and its coming after a forbiddance is not such a

valid circumstantial evidence that could turn it away from its original indication.

¢)Amr in this case removes the preceding forbiddance and thus the issue restores
the ruling it had before the forbiddance. The proponents of this position argue that
the forbiddance had lifted the previous ruling of the issue, and so removing the
forbiddance by an imperative restores the old ruling and returns the issue to the

ruling it had before. This last opinion has gained favor with late scholars.
Nahy (Prohibitive Mood)

Nahy is a word or words which demand the avoidance of doing something
addressed from a position of superiority to one who is inferior. The dominant form
denoting prohibition is the present tense preceded by the prohibitive article /a to
form 1a taf"al (do not do) as in the Quranic verse ) duia SaY i 1 54 Y sAnd you
shall not ever kill your children for fear of indigence.” [17:31] A prohibition may
also be expressed in a declarative statement as in the Quranic verse  sSile G
SilgsiForbidden to you [in marriage, as well,] are your mothers.” [4:23] It may

also be indicated by a command that requires avoidance of something as in the
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Quranic verse “4ikbiy Y1 jalla )53 9 Moreover, forsake [all] manifest sin, [O
humankind]- and its hidden [practice, as well]. ” [6:120]

According to the majority of scholars, the prohibitive mood by itself, when
unaccompanied by any clue or circumstantial evidence denoting otherwise,
indicates takrim (forbiddance/unlawfulness). Still in the presence of circumstantial
evidence it may indicate a variety of meanings including, for example: karahiyah
(reprehension) as in the Quranic verse “aS) 4l Jal Le cilula ) 00 323 Y You shall not
prohibit the wholesome things that Allah has made lawful for you” [5:87], irshad
(guidance) as in the Quranic verse “aS 3 oS aii ) Ll e 151 ¥ Do not ask about
things, which if disclosed to you will distress you [with further obligation]”

[¢:) )], and du "G’ (supplication) as in the Quranic verse « 3 2 Wl & 5Y Wy

LiaaOur Lord! Let not our hearts swerve after You have guided us.” [3:8]

(13)

With regard to the usage of words and whether a word is used in its primary,
secondary, literal, technical or customary sense, jurists divide such usage into hagigi

(literal) and majazi (figurative). The Hanifites consider here the clarity of the
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intention in both divisions. If it is clear, they call it sarih (plain) and if it is not, they

call it kinayah (metonymic).

The usage is called hagigr when a word is used in its literal sense keeping its
original or primary meaning and is called majazi when it is used in its metaphorical
sense to indicate a secondary meaning. Moreover, hagiqi usage is subdivided into
lughawrt (linguistic), ‘urfi (customary) and shar 7 (juridical). The linguistic meaning
Is that which is taken from the dictionary as it refers to the meaning for which the
word was first coined. Words like sama, jabal and asad, for example, stand literally
for sky, mountain, and lion respectively. The customary kagigr usage refers to the
meaning established by the common usage of people such as the word dabbah which
Is originally used to mean everything that treads on earth, but the customary usage
confines it to four-legged animals. The juridical saqiqgi usage refers to the meanings
that the Lawgiver has given to some words such as the words man (faith), kufr
(disbelief), and salah (Prayer).

Majaz is the metaphorical or figurative usage of words that is based on a
relationship between the primary meaning and the secondary one. The word asad,
for example, literally means lion, still if we describe a brave man as asad, we thus

use the word metaphorically.

The principle here is to interpret words and expressions in their agigi meanings
unless there are clues or circumstantial evidences that the majazi meaning is
intended. Moreover, hagigt meaning is to be given preference when it comes into

conflict with majazi one.

Both the haqgigi and majazi are divided into sarth (plain) and kinayah

(metonymic). The word or expression is sarth when it clearly reveals the intended

76



meaning. It is kinayah, however, if the intended meaning is not clearly expressed to
the extent that we need either to consider circumstantial evidences to identify it or
to ask the speaker himself about his intention. For example, if a husband says to his
wife “@lb <l (you are divorced)”, this expression is explicit enough to make the
divorce immediately effective. But if he angrily says to her “cllaly il Go to your
family”, we need to ask him about his intention whether he intended to divorce her
or he just wanted her to go to her family. Hence, this expression is kinayah for

divorce.

With regard to the degree of clarity or ambiguity of the text, the Hanafites
classify the clear text, according to the degree of clarity, into zahir (apparent), nass

(explicit), mufassar (unequivocal), and muZzkam (perspicuous).

The indication is zahir (apparent), if it is independently clear enough though it is
not the primary intent of the context. For example, the Quranic statement that reads,
“) 5qiild die aSLg3 L g0 5338 J s )l 2SU1 e s Thus whatever the Messenger brings you, then
you shall take it. And whatever he has forbidden you, you shall desist from it”’[59:7]
Is part of a verse that deals with the division of spoils. Still this part of the verse has
the apparent meaning of the necessity of obeying the Messenger of Allah (peace be
upon him) and is widely used to assert this meaning, though this general meaning is

not the primary intent of the context.

The nass (explicit) indication, however, is the primary intent of the context. The
Quranic statement “L_Y a 5 all a1l Jal s while Allah has made selling lawful and
has prohibited usury”, for example, is explicit in distinguishing between selling and
usury since it comes in the context of refuting the claim of deeming selling equal to
usury; whereas the zahir (apparent) meaning is the lawfulness of selling and the

prohibition of usury.
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The explicit (nass) indication is more cogent than the apparent (zahir) one and is
thus given preference when they come into conflict. Yet, both of them are open to

other interpretations.

The indication is mufassar (unequivocal), if it is clearer than nass and is not open
to another interpretation, though it accepts abrogation. The Quranic injunction
“3ala (il aa salald™ i the verse that reads © ¢lagd da )b )5l al & Cuandl () say cpdll
sala (ilad a4 52l As to those who accuse chaste women [of illicit sexual intercourse]
who then do not produce four eyewitnesses [to the very act], whip them eighty

lashes™ [24:4] is mufassar because it is not open for any other interpretation.

A muikam (perspicuous) indication is neither open to another interpretation nor
is liable to abrogation. For example, the prohibition of marrying Prophet
Muhammad’s wives after his death as declared Quranic statement “ ) 5335 O aS) S La g
Il sazy (e 4l sl 1eass of Wy 4l Jew . It is not for you [believers] to offend the
Messenger of Allah. Moreover, never are you to marry his wives after him” [33:53]

Is muZzkam since it is not open for any other interpretation.

The Mutakallimiin have a different approach to clear expressions as they divide
them into just two: zahir and nass. Nass is that which has only one meaning and is
not open to any other interpretation, whereas zahir is that which is open to other
interpretations because it has more than one meaning, though one meaning is

preponderantly apparent

On the other hand, if the text is unclear, this unclearness is not always at the same
level. This is why the Hanafites divide unclear texts into four categories that stand
opposite to the above four categories of clear expressions. These are khafi (obscure),

mushkil (problematic), mujmal (ambivalent), and mutashabih (intricate).
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If the text indication is clear but its inclusion of or application to some particular
cases is obscure, it is called khafi. For example, the Prophet Muhammad (peace be
upon him) said, “The killer is not entitled to inheritance.” The meaning of “the killer”
Is unambiguous if taken to mean the murderer. But whether this rule applies to the
one who Kkills by mistake is an obscure issue. A khafi expression needs thorough

investigation to determine its applicability to particular cases.

If the ambiguity refers to the expression itself, then if it can be realized by
reasoning, it is called mushkil. Mushtarakah words are clear examples of this
category. Words like “ayn and qur’, as mentioned above, have a variety of meanings
and thus it is problematic to decide the intended meaning. Still it can be decided
through reasoning and ijtihad taking contextual and extra-textual evidences into

consideration.

If the meaning cannot be realized by reasoning and can be realized only through
an authoritative transmission, it is called mujmal. In this case, the word or expression
itself seems ambivalent and there is no way to determine the meaning unless a
clarification is given by the speaker himself. The Quranic injunctions to perform
salah and hajj are examples of this category, for the only way to clarify how to
perform them was through the statements and practices of Prophet Muhammad

(peace be upon him).

Lastly, if it cannot be realized at all, this is called mutashabih. Mutashabih has no
room in the area of shari ‘ah rulings that people have to obey and comply with, it
deserves no much room in the science of usu/ al-figh, for there is no example for a

shart ‘ah ruling that can be described as mutashabih in this sense
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The Mutakallimiin, however, classify unclear texts into just two types: mujmal
and mutashabih. Mujmal, according to this approach, encompasses the four
categories provided by the Hanafites. As for the mutashabih, some of them use it as

a term synonymous with mujmal, while others give it a wider meaning.

With regard to how the word imparts the meaning, the Hanafite jurists identify
four types of textual indications: ‘ibarat al-nass (the explicit meaning), isharat al-
nass (the alluded meaning), dalalat al-nass (the inferred meaning), and iqtida’ al-
nass (the required meaning). They have arrived at this categorization by

distinguishing four levels of meaning conveyed by a given text.

‘Ibarat al-nass refers to the explicit meaning, whether primary or secondary, that
Is based on the actual words and phrases of the text. This is the dominant and most
authoritative meaning that takes priority over other levels of meaning that might be
detectable in the text. The Quranic verse that reads, “ | ssSilé alill & 1 gl Vi aiia o)
gl &Ny Aie sluill (e o8] QUa L Thus if you [men] fear that in [marrying] orphaned
females you may not act with justice, then marry [other] women that seem good to
you- [up to] two, or three, or four” [4:3] impart a number of primary and secondary
meanings such as the permissibility of marriage, limiting the number of wives to
four, confining oneself to one wife when fearing injustice. All these meanings are
indicated by the very words of the verse. ‘Ibarat al-nass is always given priority

over other subsidiary meanings of the text.

Isharat al-nagss is a rationally concomitant meaning indicated by the signs and
allusions a text contains, not by its very words, and hence needs contemplation to be
detected and inferred. For example, jurists inferred that a husband and a wife may
start their fasting day while in the state of janabah (ritual defilement) from the
Quranic verse that reads, « ale (ed ol il 5 oS3 (ulal a2l ) b)) aluall AL oSD s
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| g0 il 5 )51 g aST AL} (S Lo | gl 5 0y g iy (VU oS Lo 5 aSile U aSudil () 5ilias K RS alll
il e s ladll e gl dll oS3 sy isPermitted for you [believers] on the
night of the fast is intimate approach to your wives. They are a garment for you. And
you are a garment for them. Allah knows that [before granting this permission,] you
used to betray yourselves. Thus He has granted you repentance [for what is past] and
pardoned you. So now you may lie with them and seek whatever [offspring] Allah
has decreed for you. Moreover, you may [now] eat and drink until the white thread
of dawn becomes clear to you, [as distinguished] from the black thread [of night].”
Obviously, the very words of the text say nothing about the inferred ruling. However,
it can be rationally inferred that since the spouse are allowed to have intimate
relationship at night it is likely to happen that the dawn time may come while they

have not taken the ritual bath yet.

A legal text may also convey a meaning that may not have been indicated by
words or signs and is yet a complementary meaning which is warranted by the
analogical purport of the text. This is known as dalalat al-nass, or the inferred
meaning, which is one degree below the alluded meaning by virtue of the fact that it
Is essentially extraneous to the text. This meaning is determined by the identification
of the “illah (effective cause) which is common between the explicit meaning and
the inferred one. The Mutakallimiin call this indication dalalat a-Muwdafagah
(homonymous meaning), which actually refers to giyas al-awla (analogy of the

superior) giyas al-musawt (analogy of equals) as discussed above.

Igtida’ al-nass, or the required meaning, is a logical and necessary meaning
without which the text would remain incomplete and would fail to fully achieve its
desired purpose. For example, the Quranic verse that reads, « aSilgal aSile Caa 27
would literally be translated as “Forbidden to you is your mothers.” But there is, of

course, a missing meaning required by the context to sound logical; for what is
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forbidden is not mothers themselves, but to marry them. So, the text after adding the
required meaning would be sSilesl 1S5 &Sile o (Forbidden to you in marriage are

your mothers).

The second approach to this consideration is that of the Mutakallimiin. This
approach suggests that textual indications are divided into two major varieties of
dalalat al-mantig (pronounced meaning) and dalalat al-mafhizm (implied meaning).
The pronounced meaning is derived from the obvious text and it is divided into two
types: sarth (explicit) and ghayr al- sarih (non-explicit). Sarih comprehends the
explicit meaning (‘ibarat al-nass) mentioned by the Hanafites. Ghayr al-sarih is
divided into three types: the required meaning (dalalat al-iqtida ), gestured meaning
(dalalat al-ima’), and the alluded meaning (dalalat al-isharah). From this division
it appears that ghayr al-sarih includes two types of the indications mentioned by the

Hanafites: the alluded meaning and the required meaning.

Dalalat al-mafhum is an implied meaning that is not indicated in the text but is
arrived at by way of inference. This is to a large extent concurrent with what the
Hanafites have termed dalalat al-nass. But the Mutakallimin subdivide this
indication into two types: mafhim al-muwafagah (harmonious meaning) and
mafhum al-mukhalafah (divergent meaning). The former, as referred to above, is an
implicit meaning on which the text may be silent but nevertheless in harmony with
its pronounced meaning. This harmonious meaning may be equivalent to the

pronounced meaning, or may be superior to it.

As for mafhum al-mukhalafah, or the meaning that diverges from the text, its

consideration has been a controversial issue. Those who uphold this indication
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define it as an indication that establishes an unpronounced ruling that is opposite to
the pronounced one due to the negation of one of the modifications considered in the
pronounced ruling. In other words, when some modification, negative or positive, is
used specifically to shape a ruling, this indicates that when such a modification is
missing or negated, it is implicitly understood that this ruling changes to the

opposite. This indication is also called dalil al-khitab.
Comparison between the two approaches shows the following:

1.Textual indications are four, according to the Hanafites, while they are five
according to the Mutakallimin, as the latter uphold mafhim al-mukhalafah

(divergent meaning), whereas the former do not recognize it.

2. Both the Hanafites and the Mutakallimiin agree on dalalat al-iqtida’ (the

required meaning) and dalalat al-Isharah (the alluded meaning).

3.Dalalat al-nass (the inferred meaning), as termed by the Hanafites, is the same
as mafhum al-muwafagah (the harmonious meaning), as termed by the

Mutakallimiin. Even some of the Hanafites called it also mafhiim al-muwafaqah.

Thus, though each approach adopted a different perspective to the issue of textual
indications, they eventually converge at a common ground. This is why it could
easily be observed that the difference between the two approaches is more formal
than real. With the exception of mafham al-mukhalafah (the divergent meaning), it
seems that the two approaches, though they have somewhat different classification

and terminologies, agree on the major four textual indications.
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(14)

Ijtihad

The trilateral root from which the word ijtikad is derived is j-h-d, which in its essence
denotes strenuousness and effort. Technically, ijzihad can be defined as the exhaustion
of one's effort and the exertion of full capacity in realizing either shari ah rulings or
their application.

While scholars of Islamic jurisprudence may disagree about the echelon to which
ijtihad is properly to be assigned in the shari ah system, none will dispute its prime
significance as a method of deducing legal rulings for issues not directly addressed by
a specific legislative text. [jitihad is a rational instrument by which revelation, as
expressed in the Qur’an and the Sunnah, may be extended to new issues and applied
to them. Thus it may be viewed as a system that perpetuates the implementation of
the spirit of Allah’s revealed law, thereby reviving the human being’s awareness of
rights and obligations—a system enacted by the Prophet (p.b.u.h.) himself during the

period of revelation, practiced by him, and taught to his Companions in his lifetime.

Conditions of the mujtahid (practitioner of ijtihad)

The practitioner of ijzihad must possess knowledge of:

-The Book of Allah which it is the main source of shari ah rulings. However, it is not
required to memorize the entire Book. It is enough to know the verses to which legal
rulings are related. Moreover, it is not required to memorize these verses by heart, but
rather to know their places so as to seek the needed verse at the time of need.

- The hadiths that relate to shari ah rulings. Still one does not have to memorize
them by heart, but rather to have authoritative references that contain the zadiths that
relate to shari’ah rulings. Moreover, it is sufficient for him to know the location of
each chapter in order to revisit it whenever he needs to issue a fatwa. He needs also

to have knowledge about prophetic reports and how to distinguish the authentic from
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the unauthentic and the accepted from the rejected. He may “imitate trustworthy
scholars of hadith in this regard, if he is not able to verify the authenticity of a given
report himself.

- The issues that gained ';jma " so as not to issue a fatwa contrary to ijma’, just as he
has to know the texts so that one should not issue a fatwa contrary to them.

- The science of usil al-figh which provides the necessary methodology that paves the
way for the cultivation of shari ah texts.

- The abrogating texts and the abrogated ones. The mujtahid is not required to
memorize all cases of abrogation. But in each incident in which he gives a fatwa
according to a Quranic verse or a hadith, he must know that this hadith or that verse
IS not abrogated.

-Arabic language and grammar in a way that facilitates for him the comprehension
of Arabic discourse. He should have such an amount of proficiency that makes the
mujtahid understand the address of the Arabs and their conventions in usage, to the
extent that he becomes able to distinguish between explicit, apparent, and general
expressions; literal and figurative meanings; generic and particular moods; clear and
equivocal texts, etc.

- The objectives of the shari ah which serve as an umbrella for the process of ijtihad,
whether in the understanding, deduction or application of shari‘ah rulings.
Neglecting these objectives during this process will likely result in causing hardship

to people and contradicting the spirit of the shari ah.

The hukm of Ijtihad
Exercising ijtihad may variably fall under any of the following legal categories:

1- Itis a personal obligation in two cases: first, when a qualified person himself

faces an incident, he has to exercise ijtihad to reach the shari'ah ruling
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concerning this incident and he may not consult any other authority, because
he himself is able to deduce it; second, when a qualified person is asked about
the ruling of an urgent case and there is no other qualified scholar to be consulted
to the extent that the shari ah ruling concerning this incident might be missed if

not instantaneously sought.

It is a collective obligation if there are a number of qualified mujtahids to

investigate the issue under discussion.

It is recommendable when the mujtahid is asked about an issue that has not
happened yet, in which case his exercising ijtihad to find out its ruling is only

recommended.

It is reprehensible if the mujtahid wastes his time fruitlessly searching for
answers for imaginative, unexpected, unusual questions in order to produce

brainteasers.

It is prohibited in two cases: first, when one exercises ijtihad contrary to an
explicit authenticated text; second, when an unqualified person exercises
ijtihad, because he does not have the tools required for the task. Such a person

will be sinful even if he accidently finds the correct ruling.
The domain of ijtihad

Not all shari ah issues fall within the domain of ijtihad. Rather some are subject

to ijtihad, while others are not.

In general, shari'ah rulings that are not liable to ijzihad are such ones that are

unchangeable over the time, technically called gar iyyat (decisively evidenced issues);

that is, issues established by proofs whose authenticity and indication are beyond

dispute. Such gat iyyat include:

86



Belief issues concerning which there are decisive textual evidences, such as
belief in Alah, the messengers, the Last Day, the Holy Scriptures, and the

angels.

Codes of ethics, such as the goodness of truth telling, virtues, and high
moralities and the evilness of their opposites. For good and evil in such ethical
issues stand plainly to reason. As a matter of fact, no sound—minded person

might question such axioms.

Al-daririyyat (issues known by necessity) that is, issues that have been
established in a decisive manner by the shari ah and have become necessarily

known as part of the religion. These include:

o Al-mugaddarat, i.e., legal duties with prescribed quantities, such as the

penalty of accusing a chaste person of illicit sexual intercourse, the atonement
of breaking one's oath, the portions to be paid as Zakat—charity. Such matters
allow for no increase or decrease.

Al-yaginiyyat, i.e., legal obligations that are indisputable essentials of the
religion, such as the daily Prayers, fasting of Ramadan, Hajj-pilgrimage, as
well as the prohibition of murder and fornication.

Al-mu'abbadat, i.e., particular rulings whose perpetuity is explicitly stated by
the shari’ah, such as the prohibition of abusing the Prophet (p.b.u.h.), along
with the general principles that the Lawgiver is known to have taken into
consideration, such as the principles of lifting strain, the forbiddance of

harming others, and the necessity of fulfilling covenants.

Such decisively evidenced issues cannot unanimously be subject to ijtihad.

On the other side, shari ah issues that fall within the domain of ijzihad are generally

called presumptive rulings (zanniyyat). These include:
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1—

5-

Rulings that are based on textual evidences with presumptive implications. The
mujtahid has to search for the implied meaning of the evidence and how it is
indicated. The evidence could be general or absolute; imperative or prohibitive;
indicated by the explicit meaning (dalalat al-‘ibarah), the alluded meaning
(dalalat al-isharah), the implied meaning (dalalat al-dalalah), the required
meaning (dalalat al-iqtida’); or the like considerations that the mujtahid takes

when investigating a text.

Rulings concerning which no particular shari ah text is known. The mujtahid has
to exert his effort to reach their shari'ah position by way of giyas, istihsan,
Istishab, or any other methodology with all scholarly differences regarding the

acceptability or unacceptability of a method or the other of such these.

Jurisprudential rules that have given rise to many juristic differences, such as
whether the signification of ‘amm (the general meaning) is decisive, as the
Hanifites view, or presumptive, as the majority of jurists hold, and whether
mafhum al-mukhalafah (divergent meaning) has an authority and can be

counted on, as the latter has said, or not, as the former has maintained.

Some theological issues that do not constitute fundamentals of religion, such

as whether the Prophet (p.b.u.h.) saw Allah on the night of his Heavenly Ascension.

Ta arud and Tarjth

Ta arud is a technical term that refers to contradiction and conflict between two

evidences regarding one ruling. Contradiction between legal evidences means that

each of the two evidences, having its full authority, nullifies and belies the other,

insomuch that they cannot be employed together.
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Tarjih is to demonstrate that one of two equivalent evidences is distinguished by a

quality that makes it more considerable than the other.

In general, jurists agree that there is no actual conflict between shari ah textual
evidences because they emanated from the same source; namely divine revelation.
Thus, such contradiction and conflict is not real, but only is in the eyes of the
researcher and it ought to be resolved after careful examination. Conflicting
evidences have to be compared with each other and the mujtahid has to have a set of
criteria that enable him either to reconcile the evidences and bring them into
harmony or to give preference to the strongest one. Tarjih is thus a fundamental
precept in the shari ah that aims at eradicating juristic disagreement.

To remove the apparent contradiction between evidences, the mujtahid should first
try to reconcile the conflict by any reasonable way of interpretation. For example,
the Quranic verse that reads, “ cpall s dua il | ja & 51 o) Cigall aSaal s 13) aSile (i
Osfiall e s G el o 815 Prescribed  for you [believers], when death
approaches any one of you who shall leave behind wealth, is that he make a will for
[his] parents and nearest relatives, in accordance with what is right” [2:180] suggests
the obligation of making a will for one’s parents; then the inheritance guiding rules
came in other Quranic verses. To reconcile this apparent conflict some jurists
suggest that this verse is still applicable to cases where a parent is not eligible for
inheritance such as when the parent is a non-Muslim. The later text may also serve
as a modification to the earlier one.

If the conflict cannot be reconciled in a reasonable manner and the dates of both
texts are knowable, then the one that came later is the abrogating text and the one

that came earlier is the abrogated one.
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If the dates are not knowable, then the mujtahid has to employ the rules of rarjih
giving one evidence preference over the other. There are so many rules in this regard

some of which we referred to before.

Taqlid
Jurists provided a variety of technical definitions for taqlid that can be

summarized into the following two:

First, taqlid is to follow someone else’s words or deeds, believing truth to be
with him without exploring and pondering on his evidence. Second, raglid is the

acceptance of someone else’s opinion without authority or evidence.

However, it can be concluded that the mugallid (the imitator) is the one who
does not care about knowing the evidence of his mugallad (imitated person), yet he
adopts his opinion because he trusts him and feels assured that such as a person

would not say something without evidence.

Taqglid thus can be classified into commendable and censurable. Taglid is
commendable for one who is unable to exercise ijtikad, because he cannot realize
shartah rulings himself. Hence, the only way he has is to follow a qualified person
who can guide him to the obligations he has to fulfill. But faq/id is censurable and

prohibited in three cases:

First, when it involves turning away from what Allah has sent down and

neglecting it by following and imitating fathers, elders, teachers, etc.
Second, when the muqgallid knows that he is following an unqualified person.

Third, when one blindly follows another one even when proofs evidently run

counter to the opinion of the muqallad. This case is different from the first in that
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the muqallid here has come to know the contrary proofs while in the first case he

imitates before knowing them, even because he has neglected them altogether.
Following figh Schools:

Figh schools represent different bodies of legal thoughts that adopted diverse
methodologies to interpret and apply shari ah juridical texts. A Muslim may follow
one of these schools if he thinks that its methodology is better and closer to the truth
than other methodologies. But since the figh literature of all schools include weak
opinions that sometimes contradict shari'ah textual evidences, a Muslim has to
avoid such weak opinions and follow the correct one. Blind following of legal
schools fall under the category of prohibited and censurable taqlid. Moreover, a
Muslim has to be open-minded and avoid fanaticism that leads to apprehension and

aversion toward other schools.
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Magqasid al-Shart‘ah (Shari ah Objectives)

(1)
Definition
Magasid al-Shart‘ah is a term composed of two Arabic words: magasid and al-
shart‘ah. Magqasid is the plural noun of magsad. Magsad is a verbal noun that is
derived from the verb gasada. Both magsad and gasd denote straightness of the
path, justice, determination, direction, moderation between two extremes. A
number of the derivatives of this word is found in the Quran as in following verses:
“ il lgioy Judl aad 4l e sThus it is for Allah to set the straight path [for His
seekers]” [16:9] “<luic 4 12d/ s Rather, be of modest bearing in your walk.” [31:19]
“Apaii¥ Jrald | i g Ly )3 La e SIS J/Had there been a [worldly] gain near at hand,
and a moderate journey, they [who are hypocrites] would, most surely, have
followed you.” [9:42]

As we shall come to know soon, magasid al-shari ‘ah, as an independent
branch of knowledge, did not gain much attention in traditional jurisprudential
authorship. Therefore, we find no technical definition for this term in classical
writings. Even al-Shatibi, the founding father of magasid al-shari ‘ah, did not
provide a technical definition and his words were more explanatory. Contemporary
scholars, however, provided various definitions for magasid al-shari‘ah, though

they all refer to the same meaning.

Ibn ‘Ashiir’s definition: “The meanings and wisdom that the Lawmaker observed
in all, or most of, laws and legislations.” ‘Alal al-Fas1’s definition: “The aims and

secrets intended by the Lawgiver in every shari‘ah ruling.”

Al-Raystini’s definition: “The objectives proposed in the shari'ah in order to

achieve the benefit of people.”
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The development of Magasid al-Shari‘ah

The emergence of magasid al-shari ‘ah began with the emergence of
shart‘ah law. Magasid al-shari‘ah are found, directly or indirectly, in the texts of
the Quran and the traditions of Prophet Muhammad (peace be upon him). The
Quran and the Sunnah are replete with wisdom, purpose and intention behind
various legislations. After the demise of Prophet Muhammad (peace be upon him),
the Companions, who thoroughly fathomed the objectives of the shari‘ah,
followed the same suit. For example, Ibn Mas‘ud said, “Beware of overstrictness
and overthought. Stick to the old tradition.” This statement goes in accordance
with the texts of the Quran and the Sunnah which promote ease and removal of
hardship. Fighting the apostates, collection of the Quran, resumption of
congregational rarawih prayer, suspending the theft penalty in the famine year are

other examples of their consideration of shari‘ah objectives.

The same spirit passed to the next generations up to the time of the founding
fathers of the figh schools. Principles of istis/ah, istihsan, giyas, ‘urf, and sadd al-
dhara’i‘, which were developed by these imams, are principally founded on
shart ‘ah objectives as will be discussed soon. Scholars and jurists started gradually
to touch upon issues related to the secrets, purposes and objectives of shart ‘ah
rulings and laws as we see in the works of al-Bagillant (died 403 H.) in his book
al-Taqrib wa al-Irshad, al-Juwayni (died 478 H) in his book al-Burhan where he
first discussed al-kulliyat al-khams (the five universals), al-Ghazali (died 505 H) in
his book Shifa’ al-Ghalil and al-Mustasfa, al-Razi (died 606 H) in his book al-
Mabhsiil, al-Amidi (died 631 H) in his book al-l1akam fi Usil al-Ahkam, and many
more. Al-‘Izz ibn ‘Abd al-Salam (died 660 AH) made a huge contribution in his

book Qawa ‘id al-Ahkam fi Masalih al-Anam which contains detailed discussions
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on the concepts of maslakah (benefit) and mafsadah (harm). Both Ibn Taymiyyah
(died 728) and Ibn al-Qayyim (died 751 H) paid much attention in their various
works to the practical consideration and application of magasid al-shari‘ah. Later
one came al-Shatib1 (died 790 AH) who wrote his master piece al-Muwafaqat fi
Usial al-Shart ‘ah in which he dedicated, for the first time, a large part for detailed

discussions on magasid al-shari ‘ah.

Magqasid al-shart ‘ah, then, was neglected for a long time until scholars and
jurists of contemporary era started to revive discussions concerning its significance
under the pressure of the swaying cultural invasion. Distinguished among
contemporary scholars is al-Tahir ibn ‘Ashtr whose book magasid al-shari ‘ah al-
Islamiyah can be considered second in importance to al-Muwafagat. Among other
famous writers on magasid al-shari ‘ah are those whose definitions were

mentioned above.
Significance of magqgasid al-shari‘ah

Knowledge of magasid al-shari‘ah is indispensable for all those who are

interested in shari‘ah knowledge and Islamic thought.

-For a scholar and a jurist, magasid al-shari ‘ah helps developing an in-depth
comprehension of shari‘ah overarching philosophy that underlies its rules and
laws. It is substantially significant for reaching a balanced view when there is a
conflict of interests, for proper assessment of seemingly contradictory evidences
and for appropriate employment of the techniques of inference and deduction. It

also paves the way for the process of ijtihad for unprecedented incidents.

A jurist needs magasid al-shari ‘ah when giving fatwa in a particular case
and when applying laws to actual incidents. Umar suspended the application of

theft penalty in the year of famine, did not give a share of zakah to those whose
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hearts are to be reconciled, and did not distribute the conquered lands of Iraq
among the soldiers as was practiced by the Prophet Muhammad (peace be upon

him) himself because he considered the future Muslim generations.

Moreover, magqasid al-shart‘ah is important for Muslim preachers as it
enables them explain and exhibit the beauty and wisdom of shari‘ah rules and laws
for both Muslims and non-Muslims. It endears Islam to non-Muslims and enhances
faith in the hearts of Muslims. Many non-Muslims have reverted to Islam after
comparing the objectives of Islamic laws with the philosophy of man-made laws.
Understanding the wisdom behind the laws makes compliance to them much
easier- even lovable. In addition, magasid al-shari ‘ah enables Muslim preachers to
defend shari ah against unwarranted secular attacks that brand it as being the cause

of violence and backwardness of Muslims.
How magasid al-shari‘ah relates to shari‘ah sources

The Quran is the first source and ultimate reference of magasid al-shari‘ah.

As indicated above, the Quran habitually alludes to the wisdom and purposes of
laws. Regarding salah, the Quran says “_Siell 5 e Liadll e i 53all ) 35lall 28/
Moreover, [duly] establish the Prayer. Indeed, the Prayer guards [one] against
immorality and evil” [29:45] and about fasting * (x (xdff (Ao i€ LS pluall 2Gle i

15455 2SI A< Fasting is prescribed for you as it has been prescribed for those [who
have believed] before you, so that you may be God-fearing” [2:183] and about
zakah  lg agiS jis a8 _jghai 4d0a a¢ll sof e 33 Take from their wealth a charitable
offering to cleanse them and purify them thereby.” [9:103] About social dispute we
read, “aS s/ o [salali s i) ) sie 3all Lei/ Indeed, all the believers are brethren. Thus
set aright [relations] between your brothers.” [49:10] An example of the wisdom
behind a prohibitory law is the Quranic verse « cua_ oY ¥/s claidls pualls saill Loj
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ad] 6 elaiidl s 3 glael] aSin ad o o Glaadl] 3 i Lail | palii aSle] 5 guiinld GLauil] fee (ro
Bleall se g 4lll 4S5 e aSuary pualls ) sgie a3l Jgd O you who believe! Indeed
intoxicants, and gambling, and idol altars, and divining arrows are but defilement
from the works of Satan. So shun them, so that you may be successful. Indeed,
Satan only desires to instill between you enmity and [bitter] hatred through
Intoxicants and gambling, and to turn you away from the remembrance of Allah
and from the Prayer. Will you not, then, desist?” [5:90-92]

Prophet Muhammad (peace be upon him) used to draw attention to many of
the underlying secrets, rationale and wisdom behind shari ‘ah rulings and laws. For
example, he emphasized the easiness of the shari‘ah in both words and acts. He
said, "Indeed the religion [of Islam] is easy." He refrained from doing things that
might cause hardship to people. He said, "Were it not that my nation would suffer
hardship, | would command them to use siwak before every prayer"”. He also
refrained from observing tawariZ in a congregation after he had led such a
congregational prayer for three nights and upon his companion's inquiry he said, "I
[did that] lest it might become obligatory upon you." When he was asked about
hajj whether it would be a yearly obligation he said, “If I would say ‘yes’, it would

be a [yearly] obligation, and you would not be able [to fulfill it].”

If ijma’ is based on a textual reference, then magasid al-shari‘ah is
obviously observed as explained above. If it is based on jjtihad, it has to be
achieving some religious or worldly interest and thus ijma" is always concomitant

with magasid al-shart ‘ah.

Qiyas aims to analogically align new incidents with original cases in terms

of a shari‘ah ruling since they share a common “illah (effective cause). The “illah
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Is a quality that is suitable to be the basis of the ruling since it brings benefit or

wards off harm, which is the essence of magasid al-shari ‘ah.

The essence of istislah, as a source of shari‘ah rulings, is to seek benefit and
interest and avoid harm and loss. Even those jurists who theoretically rejected
maslakah (interest) as a basis for enacting laws, employed it practically in their
writings and fatwas and thus its authoritative consideration has gained jurists
explicit and implicit agreement. Undoubtedly, the consideration of maslakah goes

in harmony with magasid al-shari‘ah.

The principle of istizsan (juristic preference), with its various types as
studied in usa/ al-figh, is essentially based on the consideration of magasid al-
shart‘ah. It involves exceptions and exemptions from general laws and rules that
are largely employed when strict observing of the law or analogy leads to the
opposite of the Lawgiver’s intent. The achievement of benefit and interest and
avoidance of harm and loss underlie the observance of this principle and thus it

fulfils the goal of magasid al-shart‘ah.

Similarly, sadd al-dhara’i* (blocking the means to evil) is another principle
of legislation adopted by a variety of figh schools to maintain maqasid al-shari‘ah.
When basically lawful and permissible means lead, under certain circumstances, to
evil results and consequences they must be blocked and disallowed,; or else the

shart‘ah would be accused of contradicting its objectives.

Moreover, jurists have approved the consideration of “urf (custom) when it
does not contradict shari‘ah laws. Customs and traditions, verbal or practical, are
usually developed to facilitate people’s transactions and achieve their interests,

which intersects with the objectives of the shari‘ah. Thus, jurists have laid certain
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conditions to make sure that the observance of "urf does not conflict with magasid

al-shart ‘ah.

(2)

How to identify magqgasid al-shari‘ah

In general, the major objective of the shari‘ah is to show people the path to
their success in this world and in the Hereafter. The Quran explicitly states « Ll
o a5 S ddima 4l (3 (5 83 (e el (s (B W5 Juimy Db (glan i) (g (58 e iy
==l 4@l » uBut if there comes to you, [O humanity,] guidance from Me, then
whoever follows My guidance shall not go astray [in the world] and shall not
suffer misery [in the Hereafter]. But whoever turns away from My remembrance,
for him, indeed, there shall be a stringent life. And We shall bring him to assembly,
on the Day of Resurrection, blind” /20.:123-124]

In particular, however, the identification of magasid al-shart ‘ah is closely
related to the rationalization of its laws and rulings. In a limited area of shari‘ah
rulings human intellect has no chance to rationalize or infer a particular reason.
This area is mainly confined to acts of worship and quantified obligations (known
as muqaddarat), such as the number of rak at (prayer units), the number of rounds
around the Kabah, the number of lashes for the commission of fornication, etc.
The rest of shari‘ah rulings and laws can be rationalized and the wisdom and

interest behind their prescription are conceivable.

The Lawgiver’s intent behind shari ‘ah rulings and laws can be identifying

through the following ways:
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-First: shart‘ah texts themselves: Many of the laws and rulings mentioned
in the Quran and the Sunnah are accompanied by explicit or implicit indications of
the purposes and objectives for which they were enacted. Various linguistic tools
have been employed to express these objectives and this is why it is critically

significant to have a good command of Arabic language.
Examples of the explicit indications include:

- The Quranic verse that reads « _s Ludi S (o 40/ Lol ) o Ao LaiS LD nS po
Lesan (i) Linf LailSi Laln (po 5 Lepan (lil] S LailSE i )Y 6 alsd 4 _udi Because of this,
We did prescribe for the Children of Israel that whoever kills a person- except [in
punishment] for [the killing of another] person, or for the spreading of [dire]
corruption in the earth- it shall be [reckoned] as though he has killed all
humankind. And whoever saves a life, it shall be [reckoned] as though he has
saved the life of all humankind.” [5:32] This is a Quranic comment on the story of

the two sons of Adam.

-The Quranic verse that reads «_sSialls ¢ Liadll je ¢ii 8Mall ) 35lall A8l
Moreover, [duly] establish the Prayer. Indeed, the Prayer guards [one] against

immorality and evil.” [29:45]

-The Quranic verse that reads “ /s Jsw lls 4l 5 il JaT o 4 us ) (Ao 4Ll 216/ Lo
wSio cLie ¥ G U s 568 Y S Snedl) 5 uSLsall 5 el 5 0 430 Thus whatever spoils
Allah has turned over to His Messenger from the [disbelieving] townspeople, it
shall be for Allah and for the Messenger [to disburse], and for [his] close relatives,
[who are prohibited from charity,] and for the orphans, and for the indigent, and for
the wayfarer- so that it does not merely circulate between the wealthy among
you.” [59:7]
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- The Quranic verse (e osa pY ¥ 5 lai¥l s puusall 5 yaddl Lai) | gial ¢l Ll
spall 5 asll b Ll 58 lanll oSy a0 (o Ul 5 Wil () sl oSl o syl (asil Jee
s3all e 5 S e aSaay O you who believe! Indeed intoxicants, and gambling, and
idol altars, and divining arrows are but defilement from the works of Satan. So
shun them, so that you may be successful. Indeed, Satan only desires to instill
between you enmity and [bitter] hatred through intoxicants and gambling, and to

turn you away from the remembrance of Allah and from the Prayer” [5:90-91]

-The Prophetic statement “_ras/ (Ja/ e (/30inY/ Jea Lol Seeking permission

[to enter others’ houses] has been enjoined because of [unlawful] sight.”

-The prophetic statement <4/ (Y sl s o) 50/ e S L] had
forbidden you to store the meat of sacrificial animals because of the visiting [poor]

people [who came to Medina last year].”

In implicit indications usually the ruling is mentioned accompanied by a
quality that had it not been the “illah (effective cause) of this ruling, it would have

been redundant to mention it. Examples include:

-The Quranic verse that reads, Y. LuS Los o/ ja Lagrf | sehails 45 )Leal] 5 (5 Ll 5
4/ 1« As for the male thief and the female thief [among yourselves], cut off their
hands as a recompense for what [evil] they have earned, [and] as a chastisement of
deterrence from Allah.” [5:38] The context indicates that theft is the “illah of that

punishment.

-The Quranic verse that reads, “ & sluill | 5} 3icld 531 g8 J8 (awall o ol gl
Ok s a8 Y 5 pasWlAnd they ask you, [O Prophet,] about menstruation.
Say: It is a [cause for] harm. So withhold yourselves [from sexual intercourse] with

women during menstruation, and do not approach them until they are cleansed.”
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[2:222] This indicates that having sexual intercourse with one’s wife is prohibited

during menstruation because it is a cause of harm.

-When a man came to Prophet Muhammad (peace and blessings be upon
him) and told him that he had sexual intercourse with his wife during Ramadan
daytime he commanded him to emancipate a salve. This indicates that the
emancipation of a salve is the atonement for intimate relationship in Ramadan

daytime.

-Second: istigra’ (Inductive reasoning); that is, to trace particular rulings to
come up with a governing universal principle. Istigra’ can be either complete or
incomplete; the former yields decisive universals whereas the latter yields
presumptive ones. Universal rules and objectives of the shari‘ah have been
identified by Muslim jurists through such inductive reasoning. For example,
easiness of the shari‘ah has been established not only by a number shari‘ah texts
that affirm this intrinsic spirit but also by complete induction of shari ‘ah laws and
rulings. All such laws and rulings are easy to be observed and obeyed and
whenever the mukallaf (legally responsible person) is faced by difficulty or
hardship concessions and licenses are granted to overcome the situation. Justice,
mercy and the like universal shari‘ah values have also been known as

fundamentals of Islamic legislation by way of induction.

-Third: Ijma: Sometimes jurists identify a certain meaning that is neither
expressed in the shari‘ah texts nor is known by way of inductive reasoning.
Nevertheless, this meaning gains consensus of jurists as being intended or
observed by the Lawgiver to achieve a certain purpose. For example, according to
the inheritance law, a full brother is given precedence over a paternal brother to the

extent that the existence of the former excludes the latter from inheritance. Jurists
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unanimously conclude that the reason is that the full brother possesses two ties
with the deceased person as compared to the half-brother who possesses only one
tie. Observing this “illah, jurists give precedence to the full brother over the
paternal brother with regard to leading the funeral payer over the deceased brother

and the right of guardianship when a brother is placed under interdiction.

Fourth: The Lawgiver’s silence, which can be divided into two divisions:

1) If there was no need for the issue under discussion during Prophet
Muhammad’s lifetime or there was a need for it but there existed a preventive
factor that inhibited its enactment, then the Lawgiver’s silence should be
reconsidered and the principle of maslakah should be employed. The collection of
the Quran after Prophet Muhammad’s death was a matter about which the
Lawgiver remained silent; simply because so long as the Prophet Muhammad was
alive there was no need to collect the Quran. After his death, however, Muslims
became in need of such collection- an interest that gained the approval and
consensus of the Prophet’s companions. On the other hand, Prophet Muhammad
led his companions in tarawih Prayers for three nights and then declared his
refrainment. When asked about the reason he said, “I [did that] lest it might
become obligatory upon you.” In this case, there existed a preventive factor that
caused the Prophet to refrain, though there was a need for such congregational
payer as an act of worship. Therefore, Umar ibn al-Khattab reconsidered the case
and commanded Ubay ibn Ka'b to lead people in tarawih prayer since the
preventive factor no longer existed. Under this category all unprecedented

incidents that aim to achieve people’s interests can be subsumed.

2) If there was a need for the issue under discussion and there was no

preventive factor, then the Lawgiver’s silence regarding it suggests that it is
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unauthorized and unlawful. Under this division fall all innovated rituals and acts of

worship.

Divisions of magqasid al-Shari ah

There are different divisions of magasid al-shari’ah based on various

considerations:

First: magasid can be divided into: magasid al-shari * and magasid al-mukallaf

-Magasid al-Shari ‘ (objectives of the Lawgiver) refers to the intentions and
purposes of the Lawgiver behind shari ah injunctions. The shari ah, in general,

aims at the success of humankind both in this world and the Hereafter.

-Magasid al-mukallaf which refers to the intentions of the legally
responsible persons behind their words, acts, and conducts. These intentions have

to be in conformity with the objectives of the Lawgiver.
Second: magasid can be divided into general, specific and particular.

-Magasid ‘ammah (general objectives): These refer to the objectives
observed in all, or most of, the shari'ah fields. The five essential objectives,
as will be discussed later, and universal objectives, such as easiness and

justice fall under this division.

-Magqaisid khassah (specific objectives), which are the objectives that are
related to a specific field or certain fields of the shari ah that are close to
each other. Thus, there have objectives pertaining to family laws, objectives
regarding financial transactions, objectives pertaining to criminal laws,
objectives of worship rituals, etc. Ibn “Ashiir provided insightful

contributions in this area in his book on magasid al-shari ah.
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-Magasid juz iyyah (partial objectives): These are the Lawgiver’s objectives
behind particular laws and rulings. For example: the objective of having
witnesses in marriage is to strengthen the marriage contract and prevent

disputes and denial.

Third: magasid can be divided into asliyyah (primary) and taba’iyyah

(secondary)

-Magdasid asliyyah refers to the primary objectives of shari ah laws and

rulings as intended by the Lawgiver.

-Magasid taba’iyyah refers to such secondary objectives that were not
intended primarily by the Lawgiver and may satisfy the mukallaf ‘s own
purposes. For example, the Lawgiver’s primary objective behind the
legislation of marriage is to preserve the existence of humankind. Still the
mukallaf may intend with marriage to satisfy his own desire or to make some
financial benefit from marrying a wealthy woman. Similarly, the primary
purpose of £ajj pilgrimage is to seek nearness to Allah. Nevertheless,
mukallaf may, as a secondary objective, engage in trade and make money
during this journey as explicitly stated in the Quran * /s of #lis aSile puf
A5 o Jlad |t is not a sin for you [during kajj-Pilgrimage] if you seek [to
obtain] bounty from your Lord [through commerce].” [2:198] Magasid
taba’iyyah can be subdivided into three types: 1) Magasid taba iyyah that
enhance the primary objectives. An example of this type is to intend with
marriage obeying the prophetic injunction to proliferate the ummah
population, which enhances the primary objective of preserving humankind.

2) Magasid taba’iyyah that contradict the primary objectives, which are
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undoubtedly forbidden. Tak/il marriage contract? is an example of this type.
3) Magasid taba iyyah that does not belong to either of the above to types.
Such an objective should be basically permissible unless it contravenes
shari"ah rules such as when a man marries a woman to cause a

psychological damage to her.

3)

Fourth: Magasid al-shari‘ah can be divided into daririyat (necessities),

hajiyat (needs), and taksiniyat (luxuries).

-Daruriyat (necessities): These are the essential and necessary objectives
without which people would suffer loss, corruption and chaos in this world
and punishment in the Hereafter. These include the preservation of the five
essential interests that gained consensus of Muslim jurists; namely, the
preservation of religion, life, intellect, lineage and wealth. Some jurists
added “the preservation of honor” to these five arguing that the shari ah has
forbidden damaging others’ honor and reputation and set a deterring penalty
against accusing others with the commission of illicit sexual intercourse.
Other jurists maintain that it belongs to the category of hajiyyat (needs) that
complement daruriyyat. Some contemporary Muslim scholars and thinkers
have tried to add more values to these five. Equity and justice were
suggested by sheikh al-Ghazali, freedom by Ibn "Ashiir, and ethics by Tahah
Abdul Rahman.

2 The case when a man marries a triply divorced woman with the intention of divorcing her so that she may
become lawful for her ex-husband.
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It is noteworthy that the preservation of each of these essentials materializes
by means of regulations and laws that guarantee its existence and protects it

against nonexistence.

The preservation of religion: This is the highest and most essential objective.
Allah (Exalted be He) created mankind to worship Him ¢ (wi¥/s oad/ Céls L
s ¥/ And [know that] | have not created [either] jinn or human beings
[for any other end] but to worship Me [alone].” [51:56] There is only one
way to worship Allah, that is, through the true religion of Islam being the
religion of all prophets and messengers of Allah as explicitly stated in the
Quran. Allah (Exalted is He) says in the Quran what means “ 4lll xic (ol ()
oY “Surely the religion in the Providence of Allah is Islam” [3:19] and
“opmlall a3 AY) A g g ade i 8 L WD) e &w e sAnd whoever desires
other than Islam as religion - never will it be accepted from him, and he, in
the Hereafter, will be among the losers.” [3:85] To guarantee the existence
of this objective the shari ah has prescribed the tenants of faith and acts of
worship that bring people close to their Lord. To protect it against
nonexistence it prescribed such laws as the penalty of apostasy, jihad,

enjoining what is right and forbidding what is wrong.

Preservation of life: man was created and honored by Allah who subjugated
all that is in the earth for him and provided him with divine guidance to lead
a successful life both in this world and in the Hereafter. The very existence
of mankind is a necessity and to guarantee this existence the shari ah
commanded man to preserve his life by eating and drinking wholesome food
and drinks and also to wear suitable clothes. To protect life against
nonexistence, the shari ah prohibits all sorts of aggression against life. Thus

gisas (retaliation) was enacted to deter murderers and assaulters.
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Preservation of progeny: The proliferation of mankind has been destined to
be through the sexual relation between man and woman. But this relation has
to be within the legitimate frame of marriage to yield a successful and chaste
society as compared to the disastrous consequences of promiscuity. Some
jurists classified the preservation of progeny under the category of hajiyyat
arguing that a person can live without marriage. This argument, however, is
valid only when considering every person individually, but is undoubtedly
invalid if we consider mankind in general. To guarantee the existence of
humankind the shari ah has encouraged marriage as the only legitimate way
to have offspring and even exhorted its followers to increase their children.
To protect this necessity against nonexistence the shari ah has prohibited all
sorts of illicit relations between men and women which eventually lead to
the destruction and corruption of the society and mankind in general. It also
prohibits abortion and infanticide. Moreover, the shari ah has discouraged
divorce which results in psychological, social and financial problems to the

family members, particularly children.

Preservation of intellect: Allah has favored man with mind and reasoning
ability over all other creatures. The Quran in many places addresses human
mind to utilize its capabilities in the proper way calling upon it to ponder,
think, reflect, understand and remember. Sanity is a condition for the
fulfillment of shari ah obligations; hence, neither a child nor an insane
person is obliged to fulfill shari'ah obligations. To guarantee the existence
of this faculty Islam exhorts the development of one’s mind through seeking
knowledge, which is an Islamic obligation. In the Quran we read, " ¥ 4/ aleld
0 ¥/ «JJ Know well, then, that there is no God but Allah" [47:19] and the

Messenger of Allah (peace be upon him) said, "Seeking knowledge is an
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obligation.” To protect it against nonexistence, the shari'ah has prohibited
all sorts of aggression that cause the malfunction/dysfunction of human
mind. Thus, all kinds of drugs and intoxicants are categorically forbidden.
Parents and Muslim authority are required also to protect young children and

youth against ideological invasion.

Preservation of wealth/property: Wealth and property are endeared to man
and they are also important for people's transactions. To guarantee its
existence, the shari'ah enjoined people to work and gain lawful earnings.
The Quran declares, “4i_i (xo /IS 5 lguSlia 9/ suiald¥ 3 (ia V) o<1 J2a 521 58 He
Is the One who has made the earth yielding [of all its resources] to you. So
walk through its [diverse] regions and eat of His provision” [67:15] and “* /3l
Al fiad (o |si i 5 1ia )Y 5 | uliild 53al] crund But when the Prayer is
concluded, then [you may freely] spread throughout the land and seek out
the bounty of Allah.” [62:10] To safeguard property against nonexistence,
the shari ah has prohibited all forms of aggression against it and enacted
severe punishment for the thieves. Allah (exalted be He) said what means
“Calll po YIS LsS Loy o) i Lagosf |5 ails 45 Ll 5 (5 5Ll 5 As for the male thief and
the female thief [among yourselves], cut off their hands as a recompense for
what [evil] they have earned, [and] as a chastisement of deterrence from
Allah.” [5:38] Unlawful earnings and ill-gotten wealth (usurpation, bribery,
etc.) have been forbidden. Usury also has been strictly forbidden with
deterring warnings due to the devastating damage it causes to the socio-

economic aspects.

-Hajiyyat (needs) are the requirements needed to relieve and lift difficulty,
burden, and hardship. Thus, all shari ah licenses fall under this category. A

juristic maxim dictates: Whenever there is difficulty there is ease. Examples
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in the field of rituals of worship include concession for travelers to shorten
prayer and break fasting in Ramadan. In the area of financial transactions,
examples include the permissibility of loans, allowing istisna " contract and
al-salam sale (the advance payment sale). In the area of family laws
examples include the enactment of divorce, khul™ and “iddah (waiting

period).

-Tahsiniyat (embellishments), which complements both darariyyat and
hajiyyat. These embellishments refer ultimately to the adoption of good
manners, proper etiquettes, and agreeable traditions along with the
avoidance of impurities and ill manners. Taksiniyyat can be obligatory,
recommendable, or permissible. An example of takiniyyat for the
preservation of religion is to adorn oneself when going to mosques as in the
Quranic verse “aawse JS 2ie oS5y 5 1534 20l 4 L O Children of Adam! Don your
adorning apparel when setting out for every place of worship” [7:31] and

also to remove ritually impure substances when performing prayer.

An example of takiniyyat to preserve life is the prohibition to consume

impure food or drink and to eat or drink excessively.

An example of takiniyyat to preserve intellect is the prohibition to sit at a
table where intoxicants are served. Moreover, the Prophet Muhammad
(peace be upon him) cursed those who participated in the process of making,

transporting and serving wine.

An example of taksiniyyat to preserve progeny is the commandment to both
spouses to observe kind treatment and to establish family relations on
cordiality, mercy and love. Even when parting with each other the Quran

commands that this should be in the best and fairest manner * (& s (3>all
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Ohuals s 5l iy e AsldPronouncement of] divorce is [revocable] two
times. [Each time thereafter, wives are] to be retained, in accordance with

what is right, or set free with generous kindness.” [2:229]

An example of takiniyyat to preserve property is the prohibition to sell

unlawful, impure substances.
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